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CEREBRAL STROKE* 


CHAIRMAN CHARLES HENSHALL: We are now going to present the moot trial, the 
title of which is “Cerebral Stroke.” The Presiding Magistrate is The Honorable Spencer 
A. Gard of Iola, Kansas. The medical witnesses are Dr. D. B. Foster of Topeka, Kansas 
and Dr. J. A. Segerson of Topeka, Kansas. The examining attorneys are Harry A. Gair 
of New York City and Mr. Emile Z. Berman of New York City. 

I have been asked by the attorneys to read this agreed statement of facts to you to the 
end that you will be advised of what it is that happened that is being tried in this trial 
and the issue at hand. The following is he agreed statement of facts: 

AGREED STATEMENT OF FACTS 

Plaintiff, a stock broker dealing mainly in speculative stocks, age 55, height 5’ 9”, 
weight 195 Ibs., on January 1, 1956 at about 8 p.m., was alighting from a bus two blocks 
from his home, when the door closed prematurely, catching his left leg and precipitating 
him to the pavement. He fell forward and to the right and his right temple struck the 
pavement. He appeared dazed at the time. He refused medical aid and walked two blocks 
to his home. 

Earlier this day, January 1, 1956, the plaintiff had attended a football game and it was 
a cold, windy day, temperature 25°, and he had a few drinks in his flask, was a rabid 
rooter, excited and shouted during the game. 

In October 1955, he was examined for life insurance policy and the examination dis- 
closed that he was in good health; that he had blood pressure of 170/100 and that his 
retinal vessels showed moderate arteriosclerotic changes. Plaintiff was left-handed. 

The day of the accident was a Saturday and the plaintiff went to bed early Saturday 
night. On Sunday he did not feel himself, and was somewhat tired, lounged around the 
house reading the papers and had his Sunday meal. 

Upon arising Monday morning and attempting to stand, there was no stability in his 
left leg and he almost fell. He did not have the full function of his left arm and left 
leg, and while eating his fork fell to the platter several times. His speech was slurred. 
During that day, his symptoms became more marked, there was more difficulty in walk- 
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ing and also the movement of the left side was.definitely restricted and he couldn’t dress 
himself. At 2 p.m. the family doctor was summoned to his home and the history of the 
preceding Saturday and Sunday related. 

The family doctor-had him admitted to the hospital where. a slonsiith examination dis- 
closed that the pulse, respiration and temperature were normal, blood pressure 160/100, 
and normal blood count and urine analysis: The physical examination disclosed slurred 
speech and difficulty in expressing himself. The history in the hospital record was in 
accordance with the events of Saturday, Sunday and Monday, and also a history of a 
bruise to the right temple. The examination of the head, chest and neck was negative. 
The examination of the extremities showed them to be moderately spastic. with respect 
to the left leg, left arm, left hand. The eye examination showed the pupils to be round, 
regular and equal and reacting to light and accommodation. The retinal vessels showed 
marked sclerotic changes. The neurological examination was negative except for an 
equivocal Babinski, the bicep and tricep and ankle and knee reflex were more marked 
on the left than on the right, the skilled acts with the left hand and fingers were def- 
initely impaired and the heel to knee test on left was also definitely impaired. The 
finger to nose test was well performed. The diagnosis at the hospital was mototaphasia, 
left hemiplegia and cerebral stroke. 

During his hospital stay, he was given sedatives and serpasil to lower his blood pressure. 
The X-rays of the head and the cervical vertebrae were negative. He was at the hospital 
for one week. The progress chart, status quo and the discharge note “unimproved.” 

He returned home and was visited by a neurologist recommended by his family doctor 
who procured a history as above stated and the doctor made the same objective findings 
as those contained in the hospital record except that there was now a definite left 
Babinski and a transient left ankle clonus. He remained at home one week in bed and 
around the house for three weeks. He failed to return to his employment for a period 
of about 3 months and has been seeing his neurologist at intervals. The final examina- 
tion in January 1958, prior to trial, showed a slight improvement; that he was back to 
work but was working a half day; that his aphasia has cleared up and that he uses a cane 
at times to get about; that the present findings were positive Babinski and a slight paraly- 
sis of the left arm and leg. 

The issue at hand as you can readily appreciate is whether or not the condition from 
which the plaintiff is now suffering found its origin and may be causally and reasonably 
calculated to have resulted from the trauma he experienced at the time of his fall, which 
as I stated to you was after the door had closed prematurely on him as he was alighting 
from this bus. 

I now turn the proceedings over to Judge Gard. (Applause) 

JUDGE GARD: The rules for this trial will be rather simple. The first one is that all 
objections will be passed upon at 2 o'clock this afternoon. (Laughter) 

There will be no restrictions against photography at this trial. In fact I am a little 
disappointed that we don’t have television. (Laughter) 

Mr. Gair, is the plaintiff ready to proceed? 

Mr. Gair: The plaintiff is ready and asks the Court's permission to call Dr. Segerson 
as its next witness, 

JUDGE GARD: Are you ready, Mr. Berman? 

Mr. BERMAN: We are, Your Honor. 
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DIRECT EXAMINATION OF DR. J. A. SEGERSON 


By Mr. GAIR: 
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Dr. Segerson, would you mind, when 
you give your answers to the questions 
that are going to be put to you by my- 
self and Mr. Berman, to speak loud 
enough so that the juror farthest re- 
moved from you can hear you plainly. 
Will you try and do that and just speak 
up. 

Yes sir. 

Now Doctor, are you duly licensed to 
practice medicine and surgery in the 
state of Kansas? 

I am. 

And for how many years, Doctor, have 
you been practicing your profession? 
For twelve years. 

Tell us from what institutions of learn- 
ing, medical institutions of learning, 
you have graduated from. 

I was graduated from the University of 
Rochester in Rochester, New York, in 
1943 where I received my M.D. degree 
and proceeded to Duke Hospital where 
I took an internship in medicine and a 
residency in neurology. 

I was going to ask you, Doctor, have 
you followed any specialty in medi- 
cine? 


Mr. BERMAN: Excuse me, Your Honor, 
there is a juror in the back who can’t hear. 
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I have. (Laughter) 

Your answer to the question that was 
just asked you was that you have fol- 
lowed a specialty in medicine? 

Yes I have. 

And will you tell us, please, what your 
specialty has been? 

My specialty has been neurology. 

And tell us briefly just what your back- 
ground and special training and expe- 
rience have been in neurology. 

Yes, as already mentioned, I was trained 
with an internship in internal medicine 
and a residency in medical neurology. 
Following this I entered the military 
service where I functioned as a neurol- 
ogic ward officer, a ward officer on a 
neurological ward, and neurological 
consultant to Brooke General Hospital, 
and electro encephalographic consul- 
tant in the same hospital. Subsequent 
to this in 1948 I returned to Duke 
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Hospital as a member of the faculty in 
the department of neurology where’ I 
remained for one year, and then began 
functioning here in Topeka at the Men- 
ninger Foundation as a neurologist. 
Of course, Doctor, I afn sure we all 
know but I would like to ask you just 
the same, the specialty of neurology is 
concerned with the diagnosis and treat- 
ment of various conditions and dis- 
eases and injuries to the central nervous 
system? 

Yes it is. 

Now Doctor, do you also act in the 
capacity as a consultant to other doctors 
in your specialty? 

Yes I do. 

All right, now were you asked then by 
the family doctor of the plaintiff in this 
action to come in on consultation with 
him on the problems of his client, of 
his patient? 

I was. 

And did you examine the patient, the 
plaintiff, in this action? 

I did. 

I see from the records, the dates you 
can change them if I am wrong, from 
your record, was the date of your ex- 
amination on or about January 10th? 
It was. 

Of 1956? 

Yes. 

That would be ten days following the 
time of a certain accident that has been 
testified to here in this court? 

Yes. 

Now when you were brought in was 
that at the patient’s home or your of- 
fice? 

That was at the patient's home. 

I assume you made a neurological ex- 
amination at that time? 

I did. 

Will you tell us, please, what the ex- 
amination disclosed to you. 

The patient presented a small and 
stocky, moderately obese man, 55 years, 
whose blood pressure was elevated to 
160/100, 160 systolic and 100 diastolic, 
the major abnormalities presented— 
well first of all the examination of the 
eyes revealed the pupils to be normal, 
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and the fundus presented evidences for 
arteriosclerosis. 

Would you mind, Doctor, when you 
use terms like “fundus” that of course 
is something you use every day of the 
week and jurors and lawyers aren’t as 
familiar with those terms as you are, 
would you explain what part of the 
anatomy that is. 

The fundus of the eye is the back of 
the eye bulb, the seeing portion of the 
eye, examined by a light with a magni- 
fying glass known as an ophthalmo- 
scope. In here we actually examine the 
retina, the nerve, the optic nerve of 
vision and the blood vessels we find in 
this area. 

And from what you observed there you 
say there was what? 

Evidence of retinal arteriosclerosis. 
And is there a distinction known in 
medical knowledge between retinal ar- 
teriosclerosis and cerebral arteriosclero- 
sis, does one denote the other neces- 
sarily? 

No sir. 

I see. So that from your examination 
of the back of the eye you came to a 
conclusion with respect to the status of 
the retina? 

Yes. 

By the way I interrupted you, you spoke 
of a blood pressure of 160/100? 

Yes. 

Now bearing in mind this man’s age 
which was then 55, what can you tell 
the jury with respect to the extent or 
degree of blood pressure revealed by 
that finding? 

This is, in my opinion, a minimal or 
moderate increase in blood pressure, 
taken, of course, under the circum- 
stances of an examination of a patient. 
All right, have you completed your ex- 
amination? 

No I have not. The vital signs, that is 
the pulse, the respiration, and the tem- 
perature were normal. The man pre- 
sented right sided weakness, no, cor- 
rection, left sided hemiplegia, that is 
involving the left arm and the left leg 
where there were increases in the deep 
tendon reflexes and an abnormal toe 
sign or Babinski sign. 

I am sorry, I'll have to ask you to for- 
give me, because in your clinic where 
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you practice everybody listening to you 
would know exactly what you refer to 
when you use some of these terms. You 
said by reason of what you found on 
examining the left side of your patient 
you came to the conclusion that there 
was a hemiplegia? 

This means a paralysis of the extremi- 
ties. 

And hemi means— 

Half side of the body. 

So a hemi refers to a half and plegia 
refers to the paralysis? 

That is right, to the paralysis of the 
left side of the body. 

Then you say on examination you 
found a presence of a certain sign, and 
you refer to it as a “Babinski sign.” 
Now I don’t know whether the people 
here know who Babinski was. What 
did the sign indicate? 

The sign indicates damage to that part 
of the nervous system having to do 
with motion, strength, movement, in- 
volving the nervous system anywhere 
from the topmost portion of the brain 
to the spinal cord. 

So we will know a little more about 
the sign, is that a very important sign 
when found to be positive? 

In the sense that it reflects damage to 
the motor system, yes. 

And the name “Babinski” I assume, or 
the word Babinski attached to that sign 
I believe came from the fact that the 
man who first discovered and devel- 
oped its significance was called Ba- 
binski? 

His name is Babinski, that is right. 
And you say the finding that it is posi- 
tive indicates something with respect 
to the motor area, the motor area lo- 
cated where? 

It reflects damage or disturbance of the 
motor system. The motor system is that 
part of the brain, or nervous system, 
which is intiated at the topmost level 
of the brain, the so-called cortex, and 
is distributed down the nervous path- 
ways to the spinal cord. Anywhere 
along this tract damage or disturbance 
may produce a Babinski sign. 

Is the fact that sign is positive rec- 
ognized in all neurological institutions 
as having significance with respect to 
the presence of damage in this area? 
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Yes. 

I stopped you, Doctor, in order to get 
an explanation of the term. 

The additional sign evidencing disturb- 
ance of the same system at my exam- 
ination was that which is called clonus, 
which is a repetitive movement pro- 
duced by the foot unconsciously and 
involuntarily when the foot is stretched 
in extension. This is a sign that is rec- 
ognized in neurological examinations to 
indicate damage to, or disturbance of 
the same motor system. 

All right, Doctor, go on. 

There was also evidence of disturbance 
of speech, not only in slowing of 
speech, but also an aphasic disorder, by 
which I mean a difficulty on this man’s 
part of being able to say what he 
wanted to say, unable to effect the 
words that he wanted to say. 

Doctor, you haven't as yet told, but 
isn’t it a fact you ascertained the right- 
handedness or left-handedness of this 
patient? 

The man was left-handed, yes. 

Has that any significance, Doctor, with 
respect to the areas or centers in the 
brain which may be involved, the fact 
that he is either left-handed or right- 
handed? 

Yes, it has some significance, in that 
most people who are left-handed have 
as their so-called dominant hemisphere, 
or that side of the brain which contains 
the function of speech that is repre- 
sented on the opposite side—correction 
— if the man is right-handed, the left 
side of the brain is the dominant brain 
and presumably speech, the function of 
speech is centered there. If he is left- 
handed, the right side of the brain is 
normally or usually the dominant side 
and presumably speech is centered 
there. 

So that the slurring of speech and the 
difficulty in expressing himself, as you 
called aphasia, does that point to some 
difficulty or trouble in the language 
center in the right side of the brain? 
Yes, a slurring of speech reflects more 
the weakness of the muscles which sub- 
tend speech, and the inability to say 
the word that he wanted to reflects nor- 
mally disturbance of the speech center 
in the brain. 
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Bearing in mind that you say the lan- 
guage center is in the right side of the 
brain, and the dominant lobe on that 
side, are you bearing in mind, Doctor, 
for the purpose of other questions put 
to you, that this injury when it oc- 
curred, or this accident when it oc- 
curred, resulted in the man striking the 
right side of his head against the pave- 
ment, will you bear that in mind? 

Yes sir. 

Now did you find anything, Doctor, 
with respect to his ability to perform 
skilled acts, that is with his fingers? 
Yes, there was a limitation or a de- 
crease in this man’s ability to perform 
skilled acts. 

And so far as that is concerned, on 
which hand? 

On the left hand. 

Would that again, Doctor, point to 
some involvement either on the right 
or the left side of the brain? 

This would suggest a disturbance on 
the right side of the brain. 

All right now Doctor, have you com- 
pleted the examination that you made 
in your consulting capacity? 
Essentially yes, I think it should be said 
that the finger to nose test, the test of 
coordination and balance of the upper 
extremities were normal. 

And you of course were brought there 
by the doctor who was taking care of 
this patient for the purpose of coming 
to a diagnosis and then entering on 
treatment, is that correct? 

Yes. 

Now isn’t it a fact, Doctor, that in order 
to come to a solid or mature diagnosis, 
it is important to obtain as careful a 
history as you can get of the patient 
that you are examining to aid the diag- 
nosis? 

Yes sir. 

Doctor, I want you to bear these facts 
in mind which have already been testi- 
fied to in this case. I want you to bear 
in mind that the plaintiff here at the 
time of the accident which occurred on 
January 1, 1956, was then 55 years, so 
you will know his occupation, he was 
a stock broker, and he was a man about 
5’ 9” in height; he weighed about 195 
pounds. Up to the time of the hap- 
pening of this accident, the record 
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shows that he was in good health and 
as a matter of fact that on the very day 
of the happening of this accident, which 
I will describe to you in a moment, 
sometime during the forenoon of that 
day, January 1st, he had attended a 
football game of his alma mater and 
had enjoyed the game and had rooted 
and had a drink or two from a flask 
which was necessitated by the laws of 
the community. (Laughter) He was 
going about his business. Sometime 
about 8 o’clock—now I would like you 
to also bear in mind, Doctor, that in 
October, 1955, which would be two 
months before the date of this acci- 
dent, he had come before an insurance 
company, before the company would 
issue a policy on him they had exam- 
ined him and he was in good health 
and the policy was issued, and at that 
time the examination however showed 
that he had some retinal sclerosis. Iam 
going to ask you then to remember that 
that night about 8 o'clock, while this 
man was getting off a bus close to his 
home, a few blocks from his home, the 
door of the bus in closing as he was 
about to get off, the door of the bus 
had caught his foot. As a result of 
which he was thrown forward to the 
pavement. As I told you, this man 
weighed 195 pounds. He struck the 
pavement with the right side of his 
head and he was assisted to his feet, 
he was dazed, he refused medical at- 
tention, and decided he would walk 
home, two blocks away was his home. 
He went to bed early that night, it was 
a Saturday night, Doctor; the next day, 
Sunday, he didn’t feel well. He lounged 
around the house, he didn’t go out, he 
read the paper, had a meal and went 
to bed. The next day, on Monday 
morning—remember the accident hap- 
pened Saturday about 8 o'clock at night 
—this is Monday morning I am direct- 
ing your attention to—on Monday 
morning when he awoke and got out 
of bed, he found that he just couldn’t 
stand, his left foot had no stability at 
all and he almost fell, and he then dis- 
covered, as he was getting along, to 
his dismay, that his left hand and his 
arm were also very weak, and he didn’t 
have power to such an extent that his 
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utensils fell out of his hand. His speech 
had become slurred, it was hard to 
understand what he was saying. Some- 
time that afternoon, Monday, his fam- 
ily doctor was called who examined 
him and took him to the hospital. Es- 
sentially the same things were found 
in the hospital except that on neuro- 
logical examination there was what is 
known as an equivocal Babinski on the 
left side. So we won't interrupt the 
examination too far, just state to the 
jury, if you will, what the word “equiv- 
ocal,” what does it mean? 

This simply means in the test which is 
performed by stimulating the sole of 
the foot with a noxious sitmulus, the 
abnormal, or the Babinski sign, is re- 
flected by an extension of the great 
toe and an expanding of the little toes. 
If in performing the same procedure 
one cannot decide in fact whether this 
up-going great toe which may occur 
maybe 20% of the time, and go down 
80% of the time, reflects with cer- 
tainty the Babinski sign, one calls this 
an equivocal Babinski sign, meaning 
that there is some evidence that the ab- 
normal sign is present, but is not pres- 
ent all the time, or it is not present in 
full form, et cetera. 


Despite that fact, that it is not there 
in full form, or uniformity when you 
make the test, is it still an abnormal 
sign? 

Yes, it is an abnormal sign. 


All right, that was found in the hos- 
pital, this equivocal Babinski, and as a 
matter of fact the examination of the 
fundus then showed marked sclerotic 
retinal changes. He stayed in the hos- 
pital for a period of about a week or 
so until you saw him, and I am going 
to ask you to bear in mind without the 
necessity of repeating what you your- 
self found in your examination on Jan- 
uary the 10th. Now bearing that his- 
tory before you, have you sufficient 
now before you as a matter of history 
of this individual, who he was and how 
he acted and what happened to him, on 
the basis of which you can come to a 
diagnosis with a reasonable medical 
certainty in this case? 

I think so, yes. 
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You were the consulting doctor, tell 
the jury then what was your diagnosis 
of which you were reasonably medically 
certain. 

My diagnosis was delayed traumatic 
apoplexy. 

Delayed traumatic apoplexy, the word 
traumatic of course refers to what? 
To injury. 

Now the term apoplexy, is used very 
loosely many times, by you in this con- 
nection that you are talking about, 
what does it mean? 

Apoplexy refers to an abrupt change, 
usually associated with paralysis and 
alteration or loss of consciousness due 
to a disturbance of the blood supply to 
a portion of the brain, either an ob- 
struction to the flow of blood to a por- 
tion of the brain or a natural rupture 
of a vessel and bleeding. 

Is it also commonly called a stroke? 
Yes. 

Nothing lost by calling it a stroke or 
calling it apoplexy, the meaning is es- 
sentially the same? 

Essentially identical, yes. 

That was your diagnosis? 

Yes. 

Now Doctor, bearing in mind the 
events that I have narrated to you, in 
your opinion—again to the extent of 
reasonable medical certainty, was the 
accident that I described to you which 
happened when this man had his foot 
caught in this defendant's bus, and he 
came crashing down and struck the 
right side of his head against the pave- 
ment, in your opinion was that accident 
a competent producing cause for this 
delayed traumatic stroke or apoplexy? 
It was. 

Would you mind then, Doctor, what 
you told us is the process of medical 
reasoning you have gone through on 
the basis of experience and specialty? 
Yes sir. 

Would you be good enough to tell the 
jury, Doctor, what the reasons are for 
your opinion? 

Yes, I think the situation is about as 
simple as this: From the history, we 
have evidence that this man was well, 
he had no prior symptoms, he was well 
enough to go to a football game and 
enjoy it, until he had this injury in 
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falling from the bus. Immediately there 
was the onset of symptoms that were 
present at least in part the following 
day, and subsequently the evidences for 
a formal stroke. Two days later he 
was examined, hospitalized, and subse- 
quent to these events and damages re- 
ported, this man has made a steady but 
slow improvement without intervenin 
illness or disturbance of any other kin 
It would ap that this man was well, 
was injured, and his injury produced 
disturbances in the brain of a well 
known clinical neurologic syndrome re- 
lated to injury to head. 

Now Doctor, without your being too 
modest about it, have you treated and 
diagnosed and treated in your neuro- 
logical specialty other cases of a sim- 
ilar type? 

Yes, it is fair to say this is a relatively 
rare clinical experience but I have seen 
previous cases, yes. 

Now so far as the area of the injury, 
that is located where—bearing in mind 
the skull on the outside. 

The injury is in the brain itself, in what 
we call the parenchyma or tissue of the 
brain. 

The word parenchyma then refers to 
what? 

To the body or mass of brain tissue. 
Supporting structure then is it not? 
It’s the whole brain. 

And Doctor, so far as the inside of the 
skull cavity of course there are blood 
vessels, and I assume arteries of various 
names, supplying various areas? 

Yes. 

Now insofar as those arteries, the blood 
vessels, are concerned, what can you 
say with respect to their liability to in- 
jury and rupture? 

Well, the blood vessels of the brain, 
unlike blood vessels in some other tis- 
sues of the body, are relatively un- 
supported in the sense that the tissues 
which surround them and necessarily 
therefore support them are gelatinous. 
Brain tissue is soft and gelatinous, un- 
like bone tissue which is hard and firm, 
and supported, so that the blood vessels 
of the brain, in fact the walls of these 
vessels are relatively unsupported con- 
trasted with blood vessels in some other 
portions of the body. 
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Now Doctor, when this man fell, and 
fell heavily right out toward the pave- 
ment and struck the right side of his 
head, will you tell us, Doctor, whether 
this is a medical fact that that impact 
or trauma to the right side of the head 
would have results not only on the 
bone but to all the structures under- 
neath the skull? 
It may be, yes. 
All right then Doctor, so far as the 
treatment was concerned, did you then 
engage in treating this individual or 
assisting in his treatment? 
Yes, he was kept in bed for one week 
and gradually rehabilitated through pe- 
riods of exercise and retraining of 
strength and speech. 
And at the time you last saw him had 
he as yet returned to any normal con- 
dition, or what was his status when you 
last saw him, a week or two before this 
trial? 
He was not normal at this time al- 
though he had made considerable im- 
provement, in the fact that he was now 
able to talk, he was able to move about 
well enough se he could return to work 
at least half time. 
So far as the strength of the hand and 
the arm and the leg, what could you 
tell us about that? 
There was still evidence of weakness 
involving the left side of the body. 
Now bearing in mind then, Doctor, 
that you have been in charge of super- 
vision and treatment since 1956, we 
are now in 1958, have you an opinion 
of which you are reasonably certain 
medically as to the outlook for this 
man, what the future holds in store for 
him? 
Yes I do. 
Tell us about it. 
I think it is fair to say that after two 
years with persisting weakness of this 
type, that this gentleman will carry this 
— probably for the rest of his 
e. 
Could you tell us, Doctor, just what the 
reasons are for your saying this is a 
permanent condition in that respect, 
and if you will, just explain to us what 
there is about the injury that occurred 
intra-cranially that makes you believe 
this. 


A Well, I think iit is fair to say that we 
must make certain speculations about 
the precise anatomic or structural 
change that occurred to this man as is 
true in other men. He is living, for 
instance, we are not able to examine 
his brain, but from other cases and 
from literature that is known— 


Mr. BERMAN: If you please, I am well 
aware of Your Honor'’s admonition but 
nevertheless since we cannot wait until 2 
o'clock for a ruling on this objection, | 
would like to have your permission to pre- 
sent it now. It is quite obvious from the 
very beginning of the Doctor's answers to 
the questions put to him that it is as he 
says “we must make speculations.” I am 
inclined to think, and in the Doctor's case 
as I followed his testimony, that he is quite 
correct, that is what he is doing, making 
speculations; but as I understand the law, 
it is that the opinion must be one which is 
held with a reasonable degree of certainty, 
and that speculation is not permitted in a 
courtroom because it has no probative 
value. I object to the answer and move to 
strike it out as far as it has been given. 
Mr. GAIR: May I be heard? 


Mr. BERMAN: Your Honor, I did not in- 
tend to get into a debate with Mr. Gair, I 
thought I would have sufficient difficulty 
submitting my objection to you. (Laughter) 
By THE Court: I think the objection is 
well taken and it is an objection on which 
ruling cannot be reserved until 2 o'clock. 
The objection is sustained. Refrain from 
speculating, Doctor. 


Q Doctor, you used the term “specula- 
tion.” Will you tell us please, does 
that mean you were in any doubt as to 
what happened to the brain or its cells 
or its structures? 

Thank you sir. No, I am in no doubt 
nor am I speculating about my opinion. 
As a matter of fact, Doctor, involved 
in an injury of this type— 

Mr. BERMAN: In this case, Your Honor, I 
ask leave to interrogate as a preliminary in- 
quiry to further objection, to lay a founda- 
tion for an objection. Here is a man who 
is speculating, but not in doubt. Now that’s 
a pretty good situation. Let's find out a 
little bit about it. (Laughter) 

By THE Court: I believe, Mr. Berman, 
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can take care of that in your cross- 


examination. The request is denied. Pro- 
ceed. 


Q 


Now Doctor, can you say with reason- 
able certainty on the basis of your ex- 
perience, with cases of this type and 
description, whether the cells and other 
portions of the brain structure are in- 
volved? 

Yes. 

Now Doctor, where brain cells are 
damaged, will you tell the jury, please, 
what is known medically with respect 
to its power of regeneration. 

The power of regeneration of the brain 
is known to be of less certainty and 


By Mr. BERMAN: 


Q 


A 
Q 


Now Doctor, as I understand it your 
diagnosis in this case is delayed trau- 
matic apoplexy, is that correct? 

Yes it is. 

And I take it you mean that the delay 
is one where the apoplexy did not im- 
mediately follow this oe to the tem- 
ple, is that correct? 

Did not immediately follow the head 
injury, yes. 

Well, the head injury as you have seen 
it described in the record of the hos- 
pital, and as you found it yourself, was 
a bruise to the temple. 

This was described in the hospital rec- 
ords, I examined this man ten days 
after this time and there was no bruise 
as I recorded it. 

Well, we have in evidence here the 
hospital record, and I believe you made 
some mention of it in your own notes 
that at the hospital, the hospital re- 
ported among other things that there 
was a history of a bruise to the right 
temple. You have a note of that? 
Yes, and a subsequent note which says 
the head examination was normal. 

In other words whatever objective evi- 
dence there was as a result of the fall- 
ing on his right temple which was de- 
scribed historically as a bruise, within 
two days there was not even any evi- 
dence of that bruise. Is that correct? 
I can’t testify to that, I didn’t see this 
man until ten days— 
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less productivity than other tissues, in 
fact repair of dead nerve cells, that is 
replacement of them, is impossible, to 
our best knowledge. 

So once the cells have been destroyed, 
would you say that condition, that de- 
struction is permanent? 

Yes. 

And the purpose in function served by 
the destroyed cells is gone? 

Yes. 

And that is the basis or one of the 
bases for your opinion, that whatever 
the condition is of your patient and 
our client here, it is now permanent? 
Yes. 


Mr. GAIR: Your witness. 
CROSS-EXAMINATION OF DR. SEGERSON 


Q 
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In accordance as you read the hospital 
record where the description of the 
head is normal, you would assume that 
there is no objective evidence of a 
bruise, is that correct? 

This is the hospital record, yes sir. 
Well, you know the hospital, they 
maintain adequate records, and they 
have careful people reporting, do they 
not? 

I presume so. 

Do you have any doubt about it? 

No sir. (Laughter) 

Now do I understand you to say that 
every blow to the head or every kind of 
a blow to the head produces brain 
damage? 

No sir. 

And I take it that the injuries which 
have shown far greater and more per- 
sistent objective findings than a bruise 
which hasn’t existed for two days, even 
such injuries have been known neither 
to produce a fractured skull nor any 
brain damage? 

Yes sir. 

And that is equally true of far milder 
injuries such as one that would be de- 
scribed in a competent hospital by 
competent reporters of a history of a 
bruise with no objective evidence with- 
in two days, isn’t that so? 

Yes. 

Talk up, Doctor. 

Yes sir. 

(Laughter) 
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Now in connection with your discus- 
sion of delayed—or your diagnosis of 
delayed traumatic apoplexy, I take it 
that this is one of the things that you 


‘were speculating about, not in your 


opinion, but as to the mechanics of it? 
No sir. 

Well then, you tell me what you say in 
this case were the mechanics of the de- 
layed traumatic apoplexy. 

I think the mechanics of the delayed 
traumatic apoplexy— 

In this case. 

—in this case, like other cases— 


Mr. BERMAN: I move to strike that out, 
Your Honor, I am referring to this case. 


By THE CourT: Sustained. 
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(continuing) is simply this, the head 
and skull were injured in a fall, this 
fall produced damage to the brain tis- 
sue, and particularly in this instance to 
some vessels within the brain. The 
wall of the vessel presumably was dam- 
aged, the blood flow through this ves- 
sel in all probability obstructed and 
possibly hemorrhaged from this one 
vessel or several vessels. 

Now that is your simple explanation 
of the mechanics? 

Yes sir. 

Now what is your explanation for the 
obstruction of a blood vessel? You said 
in all probability a blood vessel was ob- 
structed. What were the mechanics of 
obstructing a blood vessel? 
Hemorrhage into the wall of the vessel. 
All right, so one way or another, what 
you are saying here is that as a result 
of this injury there was a hemorrhagic 
process within the vascular system of 
the brain, is that correct? 

Yes. 

Now let’s talk about the anatomy of 
the brain a moment, Doctor. You con- 
sider that reasonably important do you 
not? 

Yes. 

In the first place I understood you to 
say that there was in your view that the 
fact that there was a diagnosis and 
finding both by you and the hospital 
of marked sclerotic changes of the ret- 
inal vessels, in your view did not even 
indicate that this meant there was 
sclerotic changes of other of the ves- 


QO + 0 O> 


O-> 


Or O> 


O> 


sels or of the vascular system in the 
brain, is that what I understood you 
to say? 

No sir, I didn’t say that. 

All right, now as long as you didn’t, 
let me ask it of you now, wouldn't you 
say, as a matter of fact the retinal ves- 
sels have their origin in the brain do 
they not? 

No sir. 
They have their origin outside the 
brain? 

The retinal vessels have their origin 
from the ophthalomic artery. 

Well the ophthalomic artery in turn 
so long as we are discussing it is tied 
into the carotid artery is it not? 

It is a branch of the carotid artery. 
Yes. And another branch of that caro- 
tid artery is the middle artery is it not, 
the middle cerebral artery? 

Yes. 

And this middle cerebral artery has 
capillary branches, does it not? 
Capsular branches. 

Yes. In fact it has at one point ana- 
tomically a thing called the right in- 
ternal capsule, does it not? 

I don’t understand that question. 

You never heard the term “the right 
internal capsule” in connection with 
the middle cerebral artery? 

The right internal capsule is a struc- 
ture of brain tissue and it is fed by, at 
least in part by a branch of the middle 
cerebral artery. 

All right, now so what has happened 
here is that these retinal vessels are 
conected with the ophthalomic artery 
which in turn is associated with an ar- 
tery that has its origin deep seated in 
the brain itself, is that correct? 

No sir, the ophthalomic artery is the 
first branch, intracranial branch of the 
internal carotid. More distal branches 
are some of those that you have men- 
tioned— 

Excuse me, does the internal carotid 
artery have its origin in the brain it- 
self? 

No sir, it has its origin from one of 
the major vessels from the heart. 
Does it find its way into the brain it- 
self? 

Yes sir. 
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All right. Now as a matter of fact one 
of the reasons, one of the reasons that 
every—withdraw that—would you con- 
sider that a competent, thorough neu- 
rological examiantion requires exam- 
ination of the retinal vessels? 

Yes sir. 

And the purpose of that examination 
is to find out is it not as a nerve to the 
brain itself whether or not there is an 
arteriosclerotic process. 

Of the retinal vessels, yes. 

And on the presumption—withdrawn 
—would you assume where you have a 
marked sclerotic process in the retinal 
vessels, that the reasonable probability 
is that you have cerebral arteriosclero- 
sis? 

I think one can’t fairly make assump- 
tions from the retinal vessels, regard- 
less of what they look like. 

I am asking you now, Doctor, would 
you assume as a competent neurologist, 
as a working diagnosis, where you had 
marked sclerotic changes in the retinal 
vessels, that this is indicative of cere- 
bral arteriosclerosis? 

I would not. 

In other words, you would ignore it as 
having any relationship whatsoever to 
this sclerotic condition of the cerebral 
vessels and arteries? 

I would say only that the arteries of 
the retina are sclerotic. Whether or 
not the arteries of the cerebral tree, the 
arteries feeding the brain are sclerotic, 
I could not say. 

I didn’t ask you whether you could say 
it, I asked you whether or not you 
would not take that as being your view 
with a reasonable degree of medical 
certainty based on many many autopsy 
studies as well as your own personal 
experience. 

No sir. 

Now in any event, would you have 
said of this man that he was hyper- 
tensive? 

Yes. 

And in this connection with your con- 
tention that this delayed apoplexy was 
due to a hemorrhagic process, let me 
ask you something, are you prepared to 
say where this hemorrhagic process 
took place? 
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I am prepared to give an opinion. 
Well, is this opinion which you talked 
about before as being one that you 
must speculate, or is this an opinion 
which you hold with a reasonable de- 
gree of certainty? 

I hold this with a reasonable degree of 
certainty, like any other clinical physi- 
cian must, we cant’t look at these— 


Mr. BERMAN: I move to strike out every- 
thing concerning any other clinical physi- 
cian. I don’t have the opportunity to ex- 
amine his friend to whom he refers. 
(Laughter ) 

By THE Court: Overruled. 


Q 
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I asked you whether you could express 
an opinion with a reasonable degree of 
medical certainty as to where this hem- 
orrhagic process took place following 
the blow? 

Yes sir. 


Where? 

In the right hemisphere, the right side 
of the brain. 

That's a pretty large area you are tak- 
ing in there isn’t it, Doctor? (Laugh- 
ter) I mean would you suggest that 
this was in the meninges on the right 
side, immediately below the bony part 
of the skull and at the site where the 
injury was sustained? 

No sir, I have already testified that I 
thought this was in the parenchyma or 
the mass of the hemisphere. 

In other words, the lining of the 
meninges which is the first tissue be- 
neath the bony structure contains blood 
vessels does it not? 

It does. 

You say that those nearest to the site 
of the injury in your view were not 
damaged? 

I have no evidence that they were. 


Mr. BERMAN: I move to strike that out. 


Q 
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You say that in your opinion they were 
not damaged? 

I do. 

Now then below the meninges do you 
have a lining of the brain called the 
cortex? 

Yes. 

Does that contain blood vessels? 

Yes. 
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Q Is it your contention that the blood 
vessels there next closest to the site of 
the injury which were hemorrhaged? 
I think this is possible, yes. 

All right, well, I didn’t ask whether it 
is possible, I asked you whether that is 
your opinion held with a reasonable 
degree of medical certainty. 

Well, I have already testified that I 
can’t name specific— 

Well, I am asking—you cannot name 
any vessels— 

No sir, nor could anyone else in my 
opinion. 

All right. Well now, where as the re- 
sult of trauma, you are not suggesting 
for a minute are you that the hem- 
orrhage was delayed when you talk 
about delayed apoplexy? 

Yes, this is possible. 

You mean with the immediate severity 
of the blow—withdraw that—I move 
to strike out the answer. I wish you 
wouldn’t tell me so often what is possi- 
ble, just tell me what your opinion is 
with reasonable certainty, Doctor. Are 
you suggesting now— 


MR. GAIR: Just a minute, the question has 
been asked and I submit the Doctor should 
have an opportunity at least to answer it. 
By THE CourT: Sustained. Answer the 
question, Doctor. 


THE WITNESS: May I have the question 
again, Your Honor. 


Mr. BERMAN: I will withdraw it and re- 
form it if Your Honor please. 


By THE Court: All right. 


Q Is it your opinion, Doctor, where you 
have a hemorrhage of the vessels of 
the cortex of the brain, that you have 
cortical symptoms? 

A Well, I think of course that depends 

on what part of the cortex you are re- 

ferring to. 

Well, I mean would you have cortical 

symptoms such as diminution of con- 

sciousness? 

Not necessarily. 

Well, would you expect to have them 

whether it’s necessary or not? 

One could and one could not. 

Would you have cortical symptoms of 

headaches? 

Headaches if what? 
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If you had hemorrhage. 

You mean in the cortex? 

Yes. 

It is possible, yes. 

Well, I mean would you expect it, 

Doctor? 

One could and one could not. 

When you are speaking of one could 

and one could not, I will ask what has 

been your experience. 

A This has been my experience, some pa- 
tients with hemorrhages into the cortex 
have headaches, and some patients with 
hemorrhages in the cortex do not. 

Q But this patient had no unconscious- 

ness and no headache, is that corect? 

Right. 

Would you expect from cortical hem- 

orrhage you would have symptoms of 

nausea? 

A That again depends on what part of 
the cortex is involved, how much is in- 
volved, one can have damage and hem- 
orrhage in the cortex without nausea 
and one can have hemorrhage in the 
cortex and have nausea. 

Q_ So now this patient had no history of 

any nausea? 

That is right. 

Are there frequently found in cases of 

cortical hemorrhage symptoms of Jack- 

sonian epilepsy, jerking, violent move- 
ments? 

Again depending upon where the cor- 

tex is damaged, yes and no. 

And in this case he had none? 

Yes, he had none. 

As a matter of fact, in this case in- 

itially at the time of the accident, dur- 

ing his stay at home, he had none of 
the typical symptoms of a cortical hem- 
orrhage, is that correct? 


Mr. GAIR: I object to that on your grounds 
the witness has stated this is not typical 
particularly and I object to the conclusion 
in the question as an improper resume of 
what the witness has stated. 

By THE Court: That is probably true, but 


to save time we will let him answer. Go 
ahead. 


Q He had none of these symptoms? 

A The man was dazed— 

Q Excuse me, Doctor. He had none of 
the symptoms about which I have in- 
quired from you, isn’t that correct? 
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No, it is not correct. 

And you are talking about a man who 
was dazed as having a symptom of un- 
consciousness? 

Of altered consciousness. 

He was that dazed that he walked two 
blocks home, did you know about that? 


es. 
And did you know there was no ref- 
erence to being dazed at any point 
thereafter except at the immediate im- 


pact? 
Yes. 


I see. Now I want to ask you this, 
whereabouts in the brain with a left- 
handed man is the speech center? 
Typically in most people the speech 
center resides in the side of the brain 
opposite his handedness, if he is right- 
handed the speech centers reside in the 
left side of the brain. 

Well, what I am trying to find out 
from you is in terms of the position 
of a bruise on the temple, how far into 
the brain from that position is the 
speech center in a left-handed person 
where you would expect to find the 
speech center on the right side? 

How far beneath the skull is the speech 
center? 

Yes. 

A few millimeters. 

Well, in terms of inches, or a half- 
inch or what? 

No, a fraction of an inch, probably two 
or three or four-tenths of an inch. 
And how far would you say that the 
right internal capsule is from the site 
of this injury? 

Three or four inches. 

Are you suggesting at all in this sit- 
uation that this patient, or your pa- 
tient, had a cerebral thrombosis? 

I am suggesting that he could have had 
one or many cerebral thromboses and 
one or more many hemorrhages. 

Is a hemorrhage and a thrombosis the 
same thing? 

No sir. 

And of course arteriosclerosis especially 
in the presence of high blood pressure 
is a competent producing cause for a 
thrombosis, is it not? All right, I'll 
start again, Doctor, if you are having 
any difficulty with that, I am asking 
you whether or not it isn’t a fact med- 
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ically acknowledged and generally rec- 
ognized that arteriosclerosis in com- 
bination with hypertension is a com- 
petent producing cause for vascular 
thrombosis? 

Yes sir. 

I realize that it was very hard for you 
to admit it, but I didn’t think I would 
have to work that hard. (Laughter) 


Mr. Garr: I ask Your Honor to caution 
counsel to wait for the submission before 
he makes these ad lib statements. 

By THE CourT: Sustained. Counsel is duly 
admonished. Please proceed. 


Q 


O- 


Now would you be good enough to 
explain to His Honor and to the gen- 
tlemen of the jury here in the presence 
of arteriosclerosis what a thrombosis is. 


Thrombosis is an obstruction to the 
flow of blood in a blood vessel. 


Well, is it an obstruction as a result of 
a foreign body or is it an obstruction 
due to the hardening and roughening 
of the blood vessel itself so that the 
blood supply does not go through the 
vessel, or is considerably diminished? 
Either or both. 

Well, are you using the term throm- 
bosis as being in essence the same as 
an embolism? 

No, sir. 

Well in any event, whichever way it is, 
whether it is a fact—withdrawn—will 
you be kind enough to tell the jury 
just what arteriosclerosis is, especially 
in cerebral vessels. 

Arteriosclerosis refers to a degenera- 
tive process in the blood vessels by 
which they lose their elasticity, by 
which they are infiltrated with fatty 
deposits and by which—excuse me— 
which fatty deposits may well be 
ladened with calcium and by which 
the walls of the vessels may be abraded 
or irritated or roughened. 

And by which the walls of the vessels 
by reason of their lack of resilience and 
the existence of these fatty deposits 
and the roughening thereof are consid- 
erably diminished in their size? 

Yes sir. 

To put it in the way of being a little 
more familiar to a layman, it would be 
a rusty pipe where the rust has so 
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filled in the pipe as. to considerably 
modify its diameter? 

Yes sir. 

And in terms of that kind of process, 
that vessel, if the condition is gone far 
enough, does not bring to, or does not 
permit the usual flow of blood? 

Yes. 

And where the tissue, brain tissue as 
well as others which require nourish- 
ment from the blood don’t get it, what 
happens to them? 

They die if there is no collateral source 
of blood. 

And so in cases of a cerebral throm- 
bosis, that area fed by the cerebral, 
whichever cerebral vessel is involved, 
that area either dies or fails to perform 
its function because of malnutrition, 
isn’t that so? 

Yes sir. 

And in this case getting back to the 
middle cerebral artery, at which I be- 
lieve you told me you find the right 
internal capsule, a thrombosis at that 
point would affect every area in which 
this man or your examination was af- 
fected, would it not? 

May I ask you to repeat that question. 
Do you say if the middle cerebral ar- 
tery is obstructed at its source that 
everything that— 

No, I said—well let me just show you 
—I suppose you are familiar with these 
drawings put out by the great pharma- 
ceutical house Ciba, and which I be- 
lieve are found in the institutions in 
which you are connected? 

Yes sir. 

And anatomically, for example, I have 
in mind drawings of a skull and the 
brain. Would you consider these sub- 
stantially anatomically correct? 

Yes. 

Now I show you here—with Your 
Honor's permission—a drawing found 
on Plate 6 of the Ciba clinical sym- 
posia entitled “Volume III, Pathology 
of Brain and Spinal Cord.” That is 
generally speaking in the field that we 
are talking about, is it not? 

Generally speaking, yes sir, 

I show you the illustration of this and 
ask you whether or not the internal 
capsule which has been indicated here 
by a circular figure, whether or not a 


thrombosis at that point would affect 
the speech center on the right side as 
well as all the motor areas of the left 
extremities. 


(Mr. Berman hands the witness a book.) 


Or OF 


By the way, do you understand the 
question? ' 


Approximately, yes. 

Well, approximately enough to answer 
it accurately? 

If I may see the slide I hope so. 

Very well. 


Mr. BERMAN: I will ask subsequently, 
Your Honor, that this chart which [ have 
described in the record be marked for 
identification. 


By THE Court: All right. 
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Your Honor, this is a picture of the 
brain, a cross section of the brain in 
which Mr. Berman has pointed to a 
tiny circle marking on the anterior 
limb of the internal capsule and the 
question is, would this produce the 
findings this man had, and my answer 
is no. 

Would a thrombosis at that point is 
my question, would a thrombosis at 
that point, the cutting off of the blood 
supply at that point, would that pro- 
duce the symptoms of motor aphasia in 
the left hand in a left-handed man to- 
gether with the hemiplegia of the left 
extremities. 

I would think that a thrombosis and 
destruction of brain sufficient to pro- 
duce hemiplegia from this area would 
not only produce a motor aphasia but 
would produce what is called a Marie's 
aphasia which is a multiple form of 
speech loss, just not a motor aphasia, 
and also would involve more than arm 
and leg, but including face and tongue. 
This is what is known as a capsular 
hemiplegia— 

Well, face and tongue, slurring of the 
speech is a muscular defect isn’t it? 
No sir. 

It is a muscular weakness isn’t it? 

It is a movement weakness, the muscles 
may be perfectly normal. 

But what you are saying is that it could 
do everything I say, but it might do a 
lot more? 

It should do a lot more. 
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Q. But it would do the things you. have 


talked about, Marie’s sign of left-hand- 


. ed hemiplegia, the extremities and mo- 


tor aphasia on the right side of a left- 
handed person? 


Mr. Garr: I object to that as an improper 
summation of what the Doctor has stated. 
The Doctor said that if the condition was 
present as Mr. Berman stated then the con- 
dition would have to be different and 
larger, more extensive, and I submit that’s 
the answer. 

By THE Court: All right. Sustained. Ask 
another question. 
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I am asking him again, in your opinion 


‘with a reasonable degree of certainty, 


would a thrombosis of the right in- 
ternal’ capsule of the middle cerebral 
artery produce a left sided hemiplegia; 
and in a left-handed man a defect and 
aphasia of the speech center. Could you 
answer that please. 

It could, yes. 

All right. Now generally speaking, 
since you say that in your view the de- 
layed apoplexy, traumatic apoplexy is 
hemorrhagic, I am asking you, wouldn't 
you in the presence of trauma with 
hemorrhage and an affectation on the 
right side in the speech center, find an 
irregular pupil on the right side rather 
than an equality of the pupils as an 
absolute neurological sign? 

No sir. 

This is your opinion that with the 
pressures which would result from the 
hemorrhagic process efficient to affect 
that right sided speech center, you 
would nevertheless not have any af- 
fectation neurologically of the right 
pupil. Is that your view? 

You said as an absolute neurologic sign. 
My answer to that was no. You can 
have pupilliary changes or no pupil- 
liary changes. 

Well, I am speaking, would you with 
a reasonable degree of certainty in this 
kind of a situation expect to find a 
difference in the pupils, especially in 
the right one? 

Not necessarily. It could be on the left 
if there were a change too. 

It isn’t necessary as far as— 

That is right, the pupils may be 
changed, they may not be changed, they 


Oy 


QO > 


263 


may be changed on the same side or 
opposite side or both. 

Well, where you have motor paralysis 
as a result of motor. weakness, as a 
result of a thrombosis, you don’t get 
pupilliary changes do you? 

I have already said that you do and 
you don’t. If you have a thrombosis 
and the proper area: involved, the 
proper parts of the brain tissue, you 
will have a pupilliary change. 

Would you have a pupilliary change if 
you had a thrombosis in the capsule of 
the middle cerebral artery? 

I wouldn't think that necessary, no. 
And in the presence of trauma where 
you have a hemorrhagic process, do 
you expect to find an even pulse or do 
you expect a sharp decrease in the 
pulse? 
This, of course, depends on how much 
hemorrhage and where it is. One can 
have bleeding from vessels and sur- 
rounding vessels without any change in 
the vital signs. 

Well, I am asking you with a reason- 
able degree of certainty whether or not 
you would not find a reduced pulse in 
the presence of hemorrhage or inter- 
cranial pressure? 

I have answered that I think, if the 
pressure is sufficiently increased and 
the hemorrhage is sufficiently large to 
produce the increase in pressure, one 
would expect to find vital sign changes, 
pulse, respiration, blood pressure, at 
some time. 

Now generally speaking in the pres- 
ence of traumatic hemorrhage of ves- 
sels, generally speaking, isn’t it a fact 
that you find as an immediate conse- 
quence immediate signs? 

This again depends on what vessels, 
how much damage, where they are, 
how many are involved, and how much 
hemorrhage. 

In cases where head injury produces 
brain injury, brain damage, wouldn't 
you expect to find these immediate 
signs? 

No sir. 

Isn't it true, Doctor, where you have 
motor hemiplegia as a result of throm- 
bosis, and motor weakness as a result 
of thrombosis, that this is generally 
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characterized by a subsequent remis- 
sion of symptoms? 
A There is improvement generally in peo- 
= who have thrombosis, it needn't 
so. 
Q What does remission of symptoms 
mean? 
Diminution or loss of symptoms pre- 
viously present. 
Q_ And in this case after your initial treat- 
ment and as a result of your last ex- 
amination, you found a diminution of 
these original symptoms and an im- 
provement there, did you not? 
Yes. 
Now as I understand it, you are saying 
that this delayed apoplexy is in your 
view the diagnosis and that it was 
caused by trauma, is that right? 
Yes sir. 
I want to ask you a few little things 
here. I have before me—I understand 
you are a neurology doctor? 
Yes sir. 
I have before me a work included in 
the archives of neurology and psychi- 
atry by one Russell N. DeJong. You 
know him, I take it? 
Yes. 
A highly respected figure in the field 
of neurology I assume? 
Yes. 
One whose views you would listen to 
with great respect I assume? 
Yes. 
I presume when you went to school 
you were reading some of his stuff? 
Oh, he wasn’t writing when I went to 
school. 
Oh I see, he waited for you to get out. 
(Laughter) I will ask you, quoting 
from Page 257 of these Archives of 
July, 1942, and I ask you, the heading 
of this is “Delayed Traumatic Inter- 
cerebral Hemorrhage,” that is what you 
are talking about isn’t it? 
A That is part of what I am talking about, 
yes sir. 
That is your diagnosis, delayed trau- 
matic intercerebral hemorrhage or apo- 
plexy. 
Well, they are not synonymous terms 
as I explained previously. 
All right, let me ask you whether or 
not you agree with this statement first, 
In spite of some controversy both 
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with respect to the exact mechanism of 
the hemorrhage and its relationship to 
pre-existing vascular disease, delayed 
traumatic apoplexy has come to be re- 
garded as a disease entity.” I am sure 
you agree with that statement. 

Yes. 

All right, continuing, “In order to jus- 
tify the diagnosis,” that diagnosis of 
delayed traumatic apoplexy, will you 
agree with this, and I want you to 
reckon with it carefully, Doctor— 


Mr. GAIR: Well, I object to counsel— 


Mr. BERMAN: Well, I mean to say listen 
to it, not reckon with it, I am troubled 
with these New Yorkers who don’t always 
understand you so often. 

Mr. Garr: I object to all these laudatory 
statements and suggest that he proceed to 
a direct question. 

By THE Court: Counsel is admonished. 
Go ahead. 


Q Iam now reading you what Dr. De- 
Jong says, “In order to justify the diag- 
nosis—” again I refer you to the diag- 
nosis of delayed traumatic apoplexy—, 
“however there must be a definite his- 
tory of injury, usually without skull 
fracture. There must be an interval of 
at least several hours between the 
trauma and the onset of symptoms.” 


Mr. Garr: Is that at least several hours? 


QO 


Mr. BERMAN: At least, yes. 

Q Doctor, do you agree with that state- 
ment? 

A Yes. 

Q 


Now I continue, “Other causes of hem- 

orrhage or thrombosis especially ar- 

teriosclerosis, hypertension, and other 

toxic or inflammatory conditions must 

be limited—” 

Mr. Garr: Your Honor, I submit there is 
nothing in— 

Mr. BERMAN: Excuse me please, I haven't 

concluded my statement. 

Mr. GAIR: Are you going to read the 

book? 


Q End quote. Do you agree with that 
statement? (Laughter) 


Mr. GAIR: May it please the Court, I sub- 
mit that the question is improper, no proper 
foundation has been laid for it in the testi- 
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mony, it is not contradictory of or seeks to 
impeach any of the testimony given by the 
Doctor, and is wholly irrelevant to the ques- 
tions which have preceded it. 

By THE CourRT: The objection is over- 
tuled except for the emphasis which coun- 
sel places on his reading. 


Mr. BERMAN: In that case, Your Honor, I 
will adopt your suggestion and I ask the 
witness to listen to the question. 


Q I take it you have lost sight of the 
question, Doctor? 

A Nosir, I remember the question. 

Q Well, in that case do you agree or dis- 
agree with the statement that I read? 

A I agree that he wrote that statement, I 
don’t agree that that is necessarily true 
or that these are necessary require- 
ments. 

Q Well, I am asking you now— 


Mr. GAIR: Well, the Doctor should be al- 
lowed to finish his answer. 

By THE Court: Let him answer. Go ahead, 
Doctor, answer. 


A (continuing) Just as Dr. DeJong has 
pointed these elements, particularly pre- 
existing arteriosclerosis, there are other 
equally famed men in the field who do 
not see any particular contradiction be- 
tween— 


Mr. BERMAN: I move to strike out the 
Doctor's “to other equally famed men” who 
seem to be absent, both in their presence 
or in their works, and I object to anything 
but a categorical answer. I have asked the 
Doctor after reading a statement to tell 
us whether he agrees or disagrees with the 
view expressed in that statement. 


By THE COURT: Would you give your 
answer. 


A I disagree. 
Q That is with Dr. DeJong. 


Mr. GAIR: There’s nothing to prevent my 
friend from calling Dr. DeJong so I can 
cross-examine him. 


Mr. BERMAN: I neglected to tell Mr. Gair, 
and apparently Dr. DeJong’s name has not 
impressed him, but where he lives— 


Mr. Garr: I know Dr. DeJong’s work 
very well. 


Mr. BERMAN: Well, I am glad to find I 
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have used an authority that is a great friend 
of yours. 

Mr. Garr: I know his works very well 
and by comparative reading I haven't found 
him upheld by everybody else either. 


Q Now I have here a work which I take 
it in the field of neurology you must 
have had occasion to view. It is en- 
titled “Injuries of the Brain and Spinal 
Cord and Their Coverings.” I observe 
that this book was collected under the 
editorship of Dr. Samuel Brock, a pro- 
fessor of neurology at New York Uni- 
versity, and has a whole cast of con- 
tributors whose names I will not bother 
to read you total, but I am going to 
refer you, in any event, I ask you 
whether or not you regard this work 
edited by Dr. Brock as a respected work 
og field of literature of neurology. 
I do. 

And Dr. Brock is an eminent figure in 
that field? 

Yes. 

I am calling your attention to an ar- 
ticle which is entitled “Massive Inter- 
cerebral Hemorrhage of Traumatic 
Origin,” and I refer you to Page 133 
of this book. Incidentally, this article 
is written by Dr. E. D. Friedman, 
emeritus professor of neurology at New 
York University College of Medicine, 
attending neuro-psychiatrist at Belle- 
vue Hospital in New York, and I take 
it you know him and his work? 

I don’t know him personally, I know 
of him, yes. 

And he is a respected figure in the 
field? 

He is. 

Now this diagnosis that you made of 
delayed traumatic apoplexy, is that 
sometimes called Bollinger’s late apo- 
plexy? 

Yes sir. 

Well on Page 133 of this volume that 
I have just referred you to, under the 
heading “Bollinger’s late apoplexy, I 
read you the following: “One of the 
most interesting from a medical-legal 
standpoint is the Bollinger’s type of 
late apoplexy. It is not the time factor 
alone which is important in these in- 
stances, but the apopletic nature of the 
onset.” Do you agree with that? 
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A Yes sir. 

Q Continuing, “One must of course ex- 
clude in the cases of late apoplexy the 
factor of cerebral arteriosclerosis.” Do 
you agree with that statement? 

Mr. Garr: I object to that again if your 
Honor please, on the grounds it is not im- 
peaching in nature, the Doctor has not testi- 
fied to any presence of arteriosclerosis on 
a cerebral basis, and I submit the question 
does not reach anything the Doctor has 
testified to on direct examination and it is 
not impeaching. 
By THE Court: Sustained. It is now 10:30. 
Would we have time for a ten minute re- 
cess? 
Mr. BERMAN: Well, I am concluding with 
this question but if you will permit this 
question, Your Honor, I have a right to 
impeach the witness’s view by authorities, 
and I have asked here whether or not he 
agrees or disagrees with that statement 
without regard to any other factor in the 
case. This gentleman is offered here as an 
expert and I am entitled to interrogate him 
as to the validity of any opinion he might 
hold in medicine, I believe, and I would 
respectfully submit— 
By THE Court: I will withdraw my ruling 
and reserve the ruling until 2 o'clock this 
afternoon. (Laughter) 
Mr. BERMAN: In that case, your Honor, 
this will be my last question on cross-ex- 
amination. 
Mr. GAIR: May I have the opportunity 
to— 
Mr. BERMAN: No, I am going to ask it. 
(Laughter ) 
Mr. Garr: Before Your Honor declares 
a recess, may I have the opportunity of 
asking a few questions on redirect? 
By THE CourRT: You do expect to ask 
some questions on redirect? I think we 
had better take a short recess. We have a 
court reporter here who has been working 
hard and out of consideration for him, if 
for no other reason, we will take a short 
recess and come back in exactly ten min- 
utes. 

(Whereupon there is a short recess follow- 

ing which the following further proceed- 

ings are had.) 

By THE CourRT: You may continue your 

cross-examination. 
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Mr. BERMAN: Thank you, Your Honor. 


Q (By Mr. Berman) Doctor, are you fa- 
miliar with the fact that there was a 
two year research project by eight 
neurologists appointed by the National 
Institute of Neurological Diseases in 
relationship to strokes and related ail- 
ments that make up the cerebral vas- 
cular, the brain, the blood vessels, dis- 
seases? 

Yes. 

Do you agree that these diseases, cere- 

bral vascular and brain blood vessel 

diseases are the third ranking killer and 
foremost crippler in the United States? 

A I have no opinion on that. If they say 
so, and they have studied it, I assume 
that is true. 

Q Well, do you know for instance that 
more than a million Americans are 
disabled by these illnesses? 
I can see that, yes. 
Well, I am going to ask you then 
whether you agree with the statement 
from Dr. Brock’s book entitled, “In- 
juries of the Brain and Spinal Cord and 
Their Coverings,” particularly the one 
on intercerebral hemorrhage of trau- 
matic origin relating to late or delayed 
apoplexy in relationship to trauma. 
“One must—” —I am quoting now, 
this is not Berman, this is Dr. Fried- 
man, “One must of course exclude in 
the cases of late apoplexy the factor of 
cerebral arteriosclerosis!” Do you agree 
or disagree with that statement? 

A_ I disagreed when Dr. DeJong said it 
and I disagree with Dr. Friedman when 
he says it. 

Q Do you agree with this statement: 
“True traumatic late apoplexy does not 
presume pre-existing vascular diseases.” 


Mr. Garr: I object to that, Your Honor, 
there is nothing in that except the reading 
of words and it does not challenge or im- 
peach anything that the Doctor has testi- 
fied to. 


By THE CourT: Overruled. Go ahead. 


A Will you repeat that question. 

Q Do you agree with the following state- 
ment: “True traumatic late apoplexy 
does not presume pre-existing vascular 
disease.” 

A_ I will agree with that, yes. 


Or 
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Q Incidentally, since you have disagreed 
with these two gentlemen and Dr. 
Brock, have you published anything 
that is readily available as to your views 
on delayed traumatic apoplexy? 

Mr. Gar: I object to the form of the 

question as being in the nature of an argu- 

ment. 

Mr. BERMAN: I will withdraw it. 

Q Have you published anything readily 
available, I mean published on the sub- 
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ject of delayed traumatic apoplexy? 
Mr. Garr: I object to that, Your Honor, 
upon the ground that it is not contradic- 
tory of anything that the Doctor has testi- 
fied to, and not a criteria for expert opinion. 
By THE Court: Sustained. 


Mr. BERMAN: If the Court please, since 
Mr. Gair is so sensitive about it, I will 
withdraw the question. I will withdraw 
the question and I have nothing further of 
the witness. (Applause) 


REDIRECT EXAMINATION OF DR. SEGERSON 


By Mr. GAIR: 


Q Dr. Segerson, Mr. Berman read to you 
from statistics which indicate that 
stroke is the third ranking killer. Has 
it been your testimony when I was ex- 
amining you before that in your opinion 
a stroke is what occurred here due to 
trauma? 

A Yes. 


Mr. BERMAN: I object to the question, 
what I read to the Doctor was stroke due 
to cerebral vascular diseases are the third 
greatest killer. 


Mr. GAIR: May I continue? 
By THE CouRT: Go ahead. 


Q Doctor, do you know what the statis- 
tics are as to how many millions of 
Americans are either killed or maimed 
or disabled by reason of brain injury? 

A Nosir. 

Q That statistic was not made available 
to you? 

A No sir, it was not. 

Mr. BERMAN: Well— 


Mr. GAR: I object to these animadver- 
sions of counsel. 


Mr. BERMAN: Well, I am being over- 
whelmed by Mr. Gair’s volume, but I do 
have a right, I think, to address the Court. 


Mr. GAiR: Well, I can’t hear objections 
being made, all I heard was a statement. 
Mr. BERMAN: It is difficult to hear an 
objection if you keep talking yourself. 
(Laughter) 

I object to this line of inquiry upon the 
ground that the failure of Mr. Gair or my- 
self to produce statistics for the Doctor 


about which he is unaware has no proba- 
tive value at all. 
By THE CourRT: Proceed. 


Q Now Doctor, you were asked by Mr. 
Berman about this bruise that appeared 
on the right temple. 

Yes. 

And you were asked if that was not the 

only physical sign noted on the hos- 

pital record. 

Yes sir. 

My question of you, Doctor, is this: Is 

the physical bruise a criteria of whether 

or not a brain injury occurred? 

No sir. 

Does the injury suffered by the brain, 

or the effect of brain injury in anywise 

have any necessary relationship to the 
external sign of injury? 

No sir. 

Was the Babinski sign which you have 

told the jury indicated damage in the 

motor tract of the brain, was that par- 
ticularly caused by a bruise? 

To the scalp? 

Yes. 

No sir. 

Or the ankylosis or the paralysis which 

you say you saw, was that caused by 

the bruise or caused by the effect on 
the brain itself? 

It was caused by the effect on the brain 

tissue itself. 

Q All right Doctor, you were asked here 
with respect to the influence which 
might be exerted by cerebral arterio- 
sclerosis. You treated this man, and 
what you know of him from the record 
that was presented here and to you, 
was this patient of yours, and our 
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client, suffering from cerebral arterio- 
sclerosis as a disease before this acci- 
dent? 
A In my opinion this man was not suf- 
fering from cerebral arteriosclerosis as 
a disease before this accident. 
Q Soas far as your diagnosis is concerned, 
have you ruled out the presence of 
cerebral arteriosclerosis clinically as a 
disease from which this person suffers? 
Yes. 
Now so far as the arteries of the brain 
are concerned, by the age 55, I assume 
arithmetically, they are 55 years old, as 
I read it, is that right? 
Yes sir. 
Now is that a part of the aging process, 
that some hardening will occur as one 
gets older? 
A Yes. 


Q But where symptoms occur by reason 
of cerebral arteriosclerosis, and those 
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symptoms are manifested, Doctor, that 
is what is called clinical arteriosclero. 
sis? 

A Yes sir. Now if I may add, although 
this man had retinal arteriosclerosis, he 
had no symptoms of impairment of 
vision because of this observation. 

Q All right. Also in the questioning of 

ou by Mr. Berman the word throm- 
Lesh or the term disease of cerebral 
thrombosis was used as if the fact of 
its occurrence or its presence ruled out 
the effect of trauma. I am asking you 
to tell the jury whether or not a trauma 
such as you have described in this in- 
stance that this man had could cause 
thrombosis of cerebral vessels? 

A Yes sir. 


Mr. GAIR: That is all. 


Mr. BERMAN: I have just one question, 
Your Honor. If you will permit me, I will 
put it from here. 


RECROSS-EXAMINATION OF DOCTOR SEGERSON 


By Mr. BERMAN: 


Q Are you suggesting that in the absence, 
the man was not suffering—I notice 
there was a great deal of emphasis on 
the word suffering from arteriosclero- 
sis, you mean by that that he was not 
disabled from it and had symptoms 
which caused him to suffer, is that 
how you use the term “suffering?” 

Mr. Garr: I object to the form of that 

question,— 

Mr. BERMAN: I am inquiring of the wit- 

ness whether by suffering he means that. 

By THE CourT: Go ahead. 


Q Is that what you mean by suffering? 

A No sir. 

Q But whether or not the symptoms were 
known to the patient, and whether or 
not he suffered from it, in the presence 
of arteriosclerosis would that make his 
vessels any less brittle, or the size of 


the vessels, the interior size any less 
small simply because he was not suf- 
fering in that sense? 

A You asked me to state what I meant. 
What I meant is simply this, that this 
man is 55 years of age, and like you 
and me, everybody as far as we know 
has some hardening of cerebral vessels 
as decades are piled upon one another. 
However there is nothing in this man’s 
history, nothing in this man’s findings 
prior to the accident to indicate that 
regardless of what his vessels are an- 
atomically and in fact, these changes 
in vessels have in any way disturbed 
his brain. 

Q Are you prepared to suggest that every 
man of 55 in this room, or not in this 
room, has got marked arteriosclerotic 
changes of his retinal vessels? 

A No sir, nor did I say that. 


Mr. BERMAN: That is all, sir. 


REDIRECT EXAMINATION OF DR. SEGERSON 


By Mr. GAIR: 


Q As far as marked changes of the retinal 
vessels, does that indicate cerebral ar- 
teriosclerosis? 

A Nosir. 


Q One final thing, the more brittle as 
the vessels may be by reason of the 
presence of even an aging process like 
arteriosclerosis, are they more vulner- 
able to injury? 
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Yes sir. 


Mr. GAR: That is all. (Witness excused.) 
(Applause) 
By THE CourT: Call your first witness, 
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Mr. Berman. 


Mr. BERMAN: Your Honor, please, the 
— desires to call Dr. Foster to the 
stand. 


DIRECT EXAMINATION OF DR. D. B. FOSTER 
By Mr. BERMAN: 


Dr. Foster, are you duly licensed to 
practice medicine in the state of Kan- 
sas? 

I am. 

And will you tell us, please, where you 
secured your medical education. 

The University of Michigan Medical 
School. I graduated from there in 1938. 
And following your graduation from 
that institution will you tell us, sir, 
what your experience and associations 
and specialties in the field of medicine 
have . 

I spent the ensuing six years after grad- 
uation from medical school in intern- 
ship, residency training, and as an in- 
structor in neurology at the University 
of Michigan Medical School. Follow- 
ing this I spent three years in the Army 
Medical Service, likewise being assigned 
duties primarily in clinical neurology. 
After leaving military service I have 
been associated with the Menninger 
Clinic in the capacity of Director of 
Neurology and Neurosurgery and have 
practiced the specialty of neurology in 
Kansas from 1946 to the present time. 
All of your active training following 
your graduation from medical school 
has been in the specialty of neurology? 
It has. 

And that has to do has it with injury 
and diseases to the brain and central 
nervous system? 

That is correct. 

Now do you act here also as a teacher 
to students in training, medical men in 
— at the Menninger Clinic? 

I do. 

Teaching neurology? 

Yes. 

And are you also a consultant generally 
to the profession on neurological prob- 
lems? 

I am. 

Now at my request did you examine 
the medical records and the various 
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medical reports in reference to the 
plaintiff in this case? 

I did. 

And have you also discussed your views 
and findings with me? 

I have. 

You did not examine the plaintiff 
himself? 

I did not. 

But you accept all of the clinical find- 
ings as stated in the hospital reports 
and other material submitted to us in 
connection with the medical aspects of 
this case? 

Yes sir. 

Now in that connection, I want you to 
assume what are the facts here in evi- 
dence, that this plaintiff of 55 years, 
weighing 195 pounds, a height of 
5’9”, while returning to his home, had 
his leg caught in the door of a bus, 
which precipitated him to the pave- 
ment. He fell to the right and his 
temple struck that pavement. He ap- 
peared dazed at the time but refused 
all medical aid and walked to his home. 
But earlier that day he attended a foot- 
ball game and had participated as a 
rooter excitedly and vigorously in a 
spectator role at the game, including 
having a few drinks. That some months 
before he was examined for life insur- 
ance and the examination disclosed 
fundamentally that he was in good 
health but that he had a blood pres- 
sure of 170/100, and that his retinal 
vessels had at that time showed mod- 
erate arteriosclerotic changes. Now, 
first of all, in terms of blood pressure, 
what is the significance of a blood 
pressure of 170/100? 

This is an abnormal finding. Individ- 
uals whose weight is above the accept- 
ed range of ideal weight, as is true of 
the plaintiff, individuals with an ele- 
vated blood pressure, which is true of 
this patient, individuals with retinal 
vesels, are well known by insurance 
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companies to be poor risks from the 
standpoint of cardiovascular and cere- 
bral vascular disease. In other words, 
we have three loading factors, in the 
view of the insurance companies which 
have to pay off on disability and death 
claims, which would indicate that this 
man, although not suffering from gross 
disease, was. not in an ideal state of 
good health. 

GAIR: Was that word “ideal?” 
BERMAN: Ideal, yes. 

Now Mr. Gair is going to inquire of 
you who is ideal, but don’t let it dis- 
turb you. (Laughter) In any event 
this blood pressure is indicative of 
hypertension? 

It is. 

And in your view based upon your ex- 
perience in neurology and diagnosis, 
what in your view would the arterio- 
sclerotic changes of the retinal vessels 
indicate with regard to the presence or 
absence of arteriosclerotic changes in 
the vascular system of the brain itself? 
There is a parallelism between the de- 
gree of arteriosclerosis of the blood 
vessels of the retina and the degree of 
arteriosclerosis of the blood vessels of 
the brain. Since the blood vessels of 
the brain are not available to us for 
direct inspection, and the blood vessels 
of the retina are available to us, and 
are the one site in the body where we 
can secure a very reliable opinion of 
the degree and extent of the arterio- 
sclerosis, it is conventional medical 
practice and interpretation to associate 
degree of retinal arteriosclerosis with 
degree of cerebral arteriosclerosis. A 
further reason for so doing is that both 
the blood vessels to the eye and the 
blood vessels to the brain come from 
the same main line vascular artery in 
the neck, the carotid artery. 

And in your opinion on these findings 
initially four months before, with a 
reasonable degree of medical certainty, 
do you say that this presence of the ar- 
teriosclerotic changes in the retinal ves- 
sels is symptomatic of similar changes 
in the vascular system of the brain? 

I would. I am particularly impressed 
by the original description in October, 
1955, of a description of these arterio- 
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sclerotic changes as “moderate.” 

Well I am coming to that now. Now 
I want you to assume, Doctor, that fol- 
lowing the accident which was a Sat- 
urday, the plaintiff went home, or went 
to bed early that evening. On the fol- 
lowing day, Sunday, he did not feel 
himself. In his words he was some- 
what tired, he lounged around the 
house reading the papers and had his 
meal. Now on Monday, that would be 
some 36 hours at least later, when he 
arose, in attempting to stand he found 
a lack of stability in his left leg and 
almost fell. He found he didn’t have 
the full function of his left arm and 
left leg, and that while holding his 
fork, it fell to the platter several times. 
His speech was slurred, and during 
that day, his symptoms became more 
marked, there was more difficulty in 
walking and also the movement on the 
left side was more definitely restricted 
to the point where he couldn't dress 
himself. Finally at 2 p.m. on that day 
his family doctor was called and re- 
ceived the history which I have asked 
you to assume in my preceding ques- 
tions. Now consider further what the 
record in this case shows, that the doc- 
tor had him admitted to the hospital 
where on physical examination it was 
disclosed that his pulse, respiration and 
temperature were normal. His blood 
pressure was 160/100, his blood count 
was normal and his urinalysis normal. 
On physical examination the slurred 
speech together with difficulty in ex- 
pressing himself was observed and the 
events of Saturday, Sunday and Mon- 
day were recorded in the chart, which 
also recorded a history of a bruise to 
the right temple. That is, a history of 
a bruise to the right temple following 
the accident. An the examination at 
that time of the head, chest and neck 
was negative. The examination of the 
extremities, that would be the leg and 
arm and hand on the left side showed 
them to be moderately spastic. Having 
that in mind, they also made an ex- 
amination of his pupils which were 
found to be round, regular and equal, 
and reacted to light and accommoda- 
tion. On this occasion the retinal ves- 
sels showed marked sclerotic changes 
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and a neurological examination was 
negative except for an equivocal Ba- 
binski. The biceps and triceps and 
ankle and knee reflexes were more 
marked on the left than the right, and 
skilled acts with the left hand and 
fingers were impaired, there was im- 
pairment of the heel to knee test on 
the left and although the finger to 
nose test was well performed, and so 
on the basis of all of this evidence and 
studies, the hospital made a diagnosis 
of motor-aphasia, left hemiplegia and 
cerebral stroke. Now do you agree— 
and I am doing this, Your Honor, just 
to shorten the time—that the motor 
aphasia has to do with inability to find 
the words intended to express himself, 
is that correct? 

That is correct. 

And left hemiplegia is paralysis or 
weakness or partial paralysis along his 
left side, is that correct? 

Correct. 

Now then having come to this diag- 
nosis—incidentally you spoke of read- 
ings of the blood pressure in your view 
as being indicative of hypertension. Is 
hypertension the medical term by 
which laymen speak of having high 
blood pressure? 

That is correct. 

Well now the hospital as the record 
here shows for the condition for which 
they examined him and made a diag- 
nosis, they gave him sedatives and 
serpasil to lower his blood pressure. 
X-rays of the head and cervical verte- 
brae were negative. He remained there 
for one week under their care, and he 
remained in status quo and discharged 
“unimproved.” Now just keeping all 
that in mind, and accepting all of these 
findings, do you have an opinion with 
a reasonable degree of medical cer- 
tainty as to what was the cause of the 
condition, or what was the condition 
which resulted in motor aphasia, left 
hemiplegia and cerebral stroke in this 
case, based upon all of the findings 
that I have asked you to assume as be- 
ing true, do you have an opinion? 

I do. 

And is it held by you with a reason- 
able degree of medical certainty? 

It is. 
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Now please tell us what your opinion 
is and what your diagnosis is on the 
basis of these assumptions. 

My diagnosis would be a cerebral 
thrombosis in the region of the right 
internal capsule due to hypertensive 
and arteriosclerotic cerebral vascular 
disease. 

All right, let's take this one by one, 
Doctor. First, would you give us your 
definition of arteriosclerosis. 
Arteriosclerosis is an abnormality of 
blood vessels which afflict the entire 
population in varying degrees as age 
advances. In some individuals cerebral 
arteriosclerosis is no more disabling 
than gray hair or wrinkles, and is one 
of the inevitable concomitants of ad- 
vancing years. For other individuals 
the arteriosclerosis produces frequently 
insidiously and below the level of dis- 
ability progressive slowing down in the 
function of various organs due to a 
progressive increase in size of abnor- 
mal deposits inside of blood vessels in 
every way analogous to the rust and 
calcium salt depositions on the inside 
of a water pipe, with advancing years, 
and eventually this accumulation of 
abnormal material reaches a point 
where the blood supply is completely 
cut off. When this happens we speak 
of it as a thrombosis. The damage re- 
sults not from the occlusion of the ves- 
sel but from damage to the area of ad- 
jacent living tissue which dies because 
it no longer has a blood supply. 

Now what are the areas which are 
nourished in the vicinity of the right 
internal capsule of this middle cerebral 
artery? 

The important nervous pathways in 
this region on the right side in a left- 
handed person would be the centers 
which have to do with the choice or 
selection and use of words, and the 
other important pathway in this re- 
gion of the nervous system is the path- 
way which controls motor power on 
the left half of the body. 

Now there has been some discussion 
here concerning a Babinski, that is 
to say a Babinski sign and the problem 
of when it is equivocal and when it is 
positive; but where any part of the 
pyramidal tract, and part of the motor 
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areas ate involved, either in the brain 
or in the spinal cords, whether it be 
from disease or trauma, you would 
have a Babinski sign, isn’t that so? 
Yes sir. The Babinski sign is indica- 
tive of the area of damage and is not 
indicative of the cause of the damage. 
So that the presence here in this case 
first of equivocal Babinski, and there- 
after of a positive Babinski sign on the 
left side, does that bespeak either the 
presence or absence of traumatic origin 
or disease origin? 

Garr: I object to the leading nature 


of the question. 


MR. 
Q 


BERMAN: Withdrawn. 


Does the presence of an equivocal Ba- 
binski and thereafter a positive Babin- 
ski on the left side bespeak the pres- 
ence or absence of trauma or disease 
as an etiological factor? 
Its significance is that the usual se- 
quence of events in the cerebral throm- 
bosis is to have an equivocal or faintly 
positive Babinski shortly after the 
stroke, and this becomes more strongly 
positive with the passage of time. 
And is that equally common in cases 
of injury due to traumatic origin? 
The likelihood is very much greater 
for this sequence of events in a cere- 
bral thrombosis than it would be in 
cerebral injury. 
Now again in connection with these 
various signs, in connection with your 
diagnosis, can you tell us what is the 
significance, if any, of the fact that the 
ape on examination were found to 
round, regular, equal, and reacted 
to light and accommodation equally? 
This is the usual state of affairs in a 
cerebral thrombosis in contrast to the 
common state of affairs in head in- 
juries where the pupils are very com- 
monly unequal and do not react nor- 
mally to light and in accommodation. 
Now about ten days after the bus ac- 
cident a neurologist examined this man 
and made all of the objective findings 
which I have asked you to assume ex- 
cept that now ten days later there was 
a definite left sided Babinski and a 
transient left ankle clonus and that 
thereafter and within the next two 
years there has been a remission of 


many symptoms in that he showed 
some slight improvement. His aphasia, 
that’s the speech problem you told us 
about, had cleared up and that there 
was a slight paralysis of the left arm 
and leg and a positive Babinski in that 
condition at the time of this trial, could 
you tell us what significance the remis- 
sion of these symptoms in this way has 
in your diagnosis of a cerebral throm- 
bosis? 

This is the quite characteristic course, 
the sequence of events, the evolution 
of illness of a cerebral thrombosis of 
arteriosclerotic origin. 

Now I believe I asked you what in 
your view was the significance of the 
equality of the pupils? 

The normality of the pupils is the ex- 
pected and usual finding in cerebral 
thrombosis due to cerebral arterio- 
sclerosis in contrast to the very com- 
monly occurring unequal pupils which 
do not react normally to light and in 
accommodation as the result of brain 
injury from trauma. 

Now I want you to consider the event 
of a hemorrhagic process either to the 
vessels of the cortex or the deep seated 
arteries, what symptoms would you ex- 
pect to find within the ordinary sit- 
uation wtih a reasonable degree of 
medical certainty? 

Well, characteristically in brain dam- 
age due to injury, the signs are most 
commonly signs of diffuse damage 
within the cranial cavity. They are not 
sharply localized, they are not sharply 
circumscribed, we don’: get good clean 
hemiplegias and aphasias which are 
typical manifestations of sharply local- 
ized areas of damage within the brain. 
The common manifestations of closed 
head injuries in the first several days 
following injuries, first off we like to 
have enough trauma to have done more 
than daze the patient. This is a kind 
of nondescript term and doesn’t tell me 
too much, anybody can be surprised, 
and the element of surprise in having 
this happen doesn’t necessarily mean 
that he had lowered consciousness as 
a result of the fall to the pavement. 
Other common manifestations in the 
early stages following head injury are 
headache, nausea, vomiting, dulling of 
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intellectual function, lowering of con- 
sciousness, sometimes to the point of 
coma, and changes in the pulse, in res- 
piration, in blood pressure. 

And in this case and on the facts re- 
corded in the hospital record and in 
the medical certificate furnished to us 
which you have reviewed, is there a 
single one of all of these common symp- 
toms which follow head injury found 
in the record? 


A I fail to find them from my review of 


these records. 


Q Now what about these cases of cerebral 


thrombosis, do you find a normal pulse 
and normal respiration and normal 
temperature? 

This is the usual sequence of events, 
these are the usual accompaniments, 
normal pulse, temperature, respiration, 
and no striking change in the blood 
pressure over the base blood pressure. 
There has been some mention made in 
this case of a diagnosis of delayed trau- 
matic apoplexy. In your opinion with 
a reasonable degree of certainty, in the 
presence of cerebral arteriosclerosis and 
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hypertension, and I am calling for your 
view with a reasonable degree of med- 
ical certainty, is such a diagnosis of 
delayed traumatic apoplexy tenable? 
In my view, no. We have two well 
established factors in the genesis of 
cerebral thrombosis, namely hyperten- 
sion and arteriosclerosis. I don’t think 
we have to go out looking into the 
woods for speculative factors which 
may have precipitated the thrombosis. 
Now let me ask you this, Doctor, in 
your view and based upon the physical 
and neurological findings as well as the 
course of the disease and its remission 
of symptoms, do you have an opinion 
with a reasonable degree of certainty 
as to whether or not this accident which 
has been described to you had any 
causative effect whatsoever on the en- 
suing symptoms and disease from which 
the plaintiff is suffering? 

I think it had no causative relationship. 
Do you regard it strictly as a coinci- 
dental happening? 

Precisely. 


Mr. BERMAN: You may inquire. 


CROSS-EXAMINATION OF DR. FOSTER 


By Mr. GAIR: 


Q 


OPO > 


Doctor, have you examined patients 
with the same kind of findings as you 
observed in the plaintiff here? 

I have. 

Have you examined many of them? 
Yes, quite a large number. 

In other words, you have found in this 
case by examining the record that on 
Monday morning signs appeared of a 
paralysis in this man, is that right? 
That is correct. 

Were you able to make a diagnosis 
right then and there, Doctor, when you 
say on a Monday, as of a Monday 
morning, a man gets up and finds he 
is unable to stand on one leg, and then 
has the other symptoms we spoke about 
in this case, could that be sufficient for 
you to make a diagnosis of what had 
happened to him and what the cause 
was? 

The onset during sleep— 

Please answer yes or no to that ques- 


Or OF 


O- 


tion, would you be able to make a 
diagnosis just on that? 

That alone, no. 

In other words you would have to take 
a history into consideration? 

Correct. 

And isn’t it a fact that in order to make 
a diagnosis wherein those presenting 
symptoms are given to you, that you 
have to find out and inquire as to 
whether the man had suffered injuries 
to his head, not only immediately be- 
fore the onset of the symptoms, but 
even of a less recent date? 

I would inquire routinely into the pres- 
ence or absence of a head injury, yes 
sir. 

You say routinely, you wouldn't be 
thinking you were wasting your time 
would you? 

No sir. 

It would be something you would be 
bound to do in order to finally make 
a very mature diagnosis, is that right? 
That is correct. 
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Q In other words when you came in there 
on Monday, if nobody said anything to 
you at all, and you saw this man with 
the symptoms which we have been 
talking about here, wouldn't you say, 
“When did you hurt your head?”, 
would you ask him that? 

Well, you see— 

Would you just answer my question, 
please. You ‘give long extensive an- 
swers and I didn’t interrupt, but please 
answer my questions— 


Mr. BERMAN: If Your Honor please, I am 
not objecting particularly to Mr. Gair's 
show of vim, but I am objecting to the fact 
that he has the role here of both an ad- 
monisher as well as a lawyer. (Laughter) 


Q Would you mind answering my ques- 
tion, Doctor. 

A Well, one who has lived with many 
asphasic patients, counselor— 


Mr. GAIR: May it please, I move the 
Court to direct the witness to make a re- 
sponsive answer, whether faced by a pa- 
tient with these various presenting symp- 
toms he would not have asked him, “Have 
you sustained any injury to the head?” That 
requires a yes or no answer only. 

By THE Court: Can you answer that ques- 
tion yes or no, Doctor? 

THE WITNESS: That is not possible, Your 
Honor. An aphasic patient is unable to 
give a response. (Laughter) 


Q In other words, Doctor, what do you 
mean by that? You would like to have 
the information as to whether he had 
an injury to the head, but he might 
not by reason of what happened to 
him be able to reply? 

Correct. 

You would ask somebody who knows 
about the situation which preceded 
your coming there? 

Yes. 

All right, so it shapes up to this, on 
Monday morning you are called into 
consultation and find this man with 
these paralytic signs, if you couldn’t 
find out from him, you would certainly 
ask somebody, “Has this patient in- 
jured his head?”, wouldn’t you ask 
that? 

I would. 

Yes. That is because the effect of an 
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injury to the head may be delayed for 

a few days, is that right? 

This is possible. 

Well, it is well known medically that 

it can be delayed for a few days or a 

week or even two weeks? 

A That is true of certain types of brain 
injuries, it is not true of cerebral 
thrombosis. 

Q Doctor, as you have told this jury, 

when you saw this very man, assuming 

you saw him and observed the symp- 
toms, you would have asked about 
whether an occurrence had taken place, 
an injury to the head, and isn’t that be- 

cause a delay may ensue following a 

head injury before symptoms occur? 

True. 

In other words, the very presence of 

the particular symptoms that you saw 

on this occasion, still required you to 
find out about the prior conditions of 
head injury? 

A Also the prior occurrence of diseases 
as well as trauma— 


Mr. Garr: I move to strike out other dis- 
eases as well as trauma, I am talking about 
head injury which is the instance in this 
case. 

By THE CourT: Overruled. 


Q Doctor, have conditions of this kind 
which this man suffered from been 
caused by trauma to the brain? 

In my view, no. 

As a matter of fact, can’t trauma to the 
brain produce thrombosis itself? 

It may, but it usually produces venous 
thrombosis rather than arterial throm- 
bosis which is the situation here. 

Are you able to say whether the throm- 
bosis here is of a branch of the artery 
or whether it is the artery itself? 
With a reasonable degree of certainty, 
yes. 

Which artery are you referring to? 
One of the perforating branches of the 
middle cerebral artery. 

The middle cerebral artery? 

Yes sir. 

Now Doctor, you spoke before in an- 
swering a question of Mr. Berman's, 
and you used this description in an- 
swering whether you could make a 
diagnosis, or what you needed in order 
to make a diagnosis of trauma having 
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these effects that this man had, and 
you said, “We like to have more trauma 
than the daze which the patient had 
described,” is that your words, you like 
to have more trauma? 

A More evidence for trauma would be a 
more accurate way of conveying my 
notion about this. 

Q Well, when you say you like to have 
more evidence of it, do you mean to 
say that the original alleged or at least 
seeming mildness of an injury gives 
you any indication of whether there is 
going to be grave consequences later 
on? 

I do indeed. 

Isn’t it a fact that trauma to the head 

is fraught with serious consequences 

even though the injury at the begin- 
ning is a mild one? 

A It is quite true that frequently, there is 
very little parallelism between the de- 
gree of external trauma and the de- 
gree of damage sustained by the indi- 
vidual, and the parallelism is by no 
means an exact one. In other words a 
person might have slight evidences ex- 
ternally of head injury and yet there 
would be grave consequences follow- 
ing a head injury? 

Well, the evidence had disappeared in 
36 hours of injury. 

I say the person may have only a bruise 
or very slight evidence, and yet this 
person may develop very serious con- 
sequences. 

A Mr. Berman’s question was based on— 


Mr. Garr: I move to strike out what Mr. 

Berman’s question was. They prepared that 

last night, but I would like to know what 

his answer today is to this (Laughter) 

Q My question, Doctor is: Is there any 
relationship between the external signs 
of injury and the brain damage? 

By THE CourT: And you may explain 

your answer, Doctor. Go ahead. 

A_ I was about to explain that Mr. Ber- 
man’s question had included the phrase 
“based on reasonable medical cer- 
tainty”"— 

Mr. Garr: If Your Honor please— 

A (continuing) and the answer was— 


Mr. GAIR: Just a moment, Doctor, before 
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the Doctor explains his answer, may he 
answer it first and then explain, and then 
we can find out what the explanation is. 
By THE COURT: Well, perhaps that would 
be better, Doctor. 


A The answer to the specific question as 
posed by counsel is that there is no 
exact parallelism between degree of ex- 
ternal injury and degree of brain dam- 
age; and it is quite true that relatively 
mild external tee to the head may 
produce relatively serious damage to 
the brain and relatively severe external 
blows to the head may produce little 
or no either temporary or permanent 
brain damage. 

Are you through, Doctor? 

No, I am not. Now to continue with 
the explanation, there is however some 
degree of parallelism between degree 
of external traumatic force and degree 
of brain damage which has been sus- 
tained, and in general the greater the 
external damage the greater the like- 
lihood of brain damage. 


Are you through now, Doctor? 
Yes. 
Where you find a person with a frac- 
tured skull and all of the concomi- 
tants of serious brain injuries right 
there in the beginning, the problems of 
diagnosis are very simple and can be 
made by a general practitioner and he 
doesn’t have to be a specialist in 
neurology, is that right? 
That is right. 
I am asking you as a specialist in your 
field, whether the bare fact that the 
external signs of the injury may be 
confined to a bruise, whether that is of 
necessary significance or relevance to 
whether or not there will be a subse- 
quent injury to the brain, damage to 
the brain? 

A It would be a factor that one would 
take into consideration in attempting 
to track down the specific cause of the 
plaintiff's neurological deficit state. 

Q Now Doctor, there are very many well 

known specialists who have done work 

in this field, is that right? 

Just a modest number. 

You are not the only one? (Laughter) 

Well, actually there are only 385 neu- 
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rologists in the United States. I don’t 
know what you mean by many. 


Q Thanks for the statistics, Doctor, but 
there are other doctors in the field who 
are specialists who have also written 
on the subject and who are well known 
by reason of the fact that they are ac- 
cepted as authoritative in the field and 
their writings are part of the literature 
of medicine, is that correct? 

That is true. 


Do you know Dr. Donald Monroe of 
Harvard? 

I don’t know him personally, I have 
heard him speak and I know who he is. 
He is a well respected neurologist and 
one of the statistically few people who 
are specialists in this field, according to 
the statistics you gave us. 

Correct. 


Now isn’t it a fact that in his book on 
“Cranial Cerebral Injuries” on Page 29 
he said, “Any kind of blow can be— 
any kind of injuries to the head can be 
received by any kind of blow to any 
kind of head.” (Laughter) Do you 
agree with that? 


By THE Court: I think the Doctor might 
have some question whether it was on Page 
29 or not. (Laughter) 


A_ I would characterize that as a useless 
sweeping generalization that has no 
validity in scientific medicine. (Laugh- 
ter) 

Q Doctor, if that is true, let me ask, isn’t 
it a fact that the effect of a brain in- 
jury can be not only on the tissues, 
which directly underlie the site of the 
injury, but also react on tissues which 
are remote from the local site of in- 
suey? 

A That is correct but we do not have that 
situation at hand here. 


Mr. GAIR: I move to strike that out if 
Your Honor please. 


By THE CourT: Yes, it is a voluntary 
statement and will be stricken. 


Oo > OY 


QO > 


Q As a matter of fact, isn’t it known 
medically and neurologically that on the 
contrary the changes in the remote 
areas may be more pronounced fol- 
lowing an injury to the skull? 

A Are we talking about this as unlikely 
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possibility or reasonable medical cer- 
tainty? 


Q Are you an advocate here or are you 
here as a witness? (Laughter) 

A It is within the realm of probability 
that the point at which the maximum 
external force is applied may lead to 
damage at a site quite remote from the 
point of major impact. 

Q Now would you say that hemorrhages 

in the brain are a serious consequence 

of injury? 

They are indeed. 

And isn’t it a fact that hemorrhages in 

the brain have been known to occur 

days and weeks after the injury, to 
victims not being uncomfortable at all 
in the interval? 

A How many weeks, counsel? 

Q That is not the essential point how 
many weeks, would you say days? 

A Well, in the literature of delayed in- 
jury, why, usually time limits of some 
type are set. 

Mr. Garr: If Your Honor please, I sub- 
mit that we are entitled to have more re- 
sponsive answers from this witness, and he 
is not entitled to indulge in a running de- 
bate which is not explanatory of the an- 
swer. I have asked him the question if it 
isn’t a fact that hemorrhages which he says 
are a serious consequence of the injury, 
may not set in days after the accident, and 
although the patient in the meantime has 
not been uncomfortable at all. 


A One specific type of hemorrhage is 
well known to be a delayed result of 
a closed head injury. This is called a 
sub-dural hematoma. The record con- 
tains no evidence the patient had a 
sub-dural hematoma. 


Mr. GAIR: I move to strike that out as not 
being responsive to the question, it sets up 
some other medical premises which the 
Doctor has in mind which I haven't ques- 
tioned him about at all. I have asked first 
for a medical truth whether it isn’t a fact 
in the lines I have indicated. 

Mr. BERMAN: If Your Honor please, the 
question Mr. Gair has asked for certainly 
cannot be considered to be a generality, and 
I think the Doctor’s answer to the question 
within scientific criteria is responsive, and 
I submit his answer should stand. 
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By THE Court: I think it is sufficiently 
responsive. Go ahead Doctor, and give 
your answer. 


(continuing) Well, the point is that 
when one says brain hemorrhage, this 
is such a large and encompassing term, 
and the available review of the records 
to me does not indicate that he had 
that particular type of intracranial hem- 
orrhage which may occur following in- 
J os 

I understand Doctor, what you say is 
your opinion on. the basis of the facts 
you have, but I would like to know 
whether there is a medical premise 
against which we can study the effect 
of your answer. Isn’t it a fact that hem- 
orrhages have been known to occur, 
hemorrhages in the brain have been 
known to occur days after an injury, 
the victim not being uncomfortable in 
the interval, and such hemorrhages are 
known as late or delayed apoplexy? 
That is true. 

Now that kind of hemorrhage isn’t 
necessarily only in the linings of the 
brain called the meninges, they can 
also be in the parenchyma or support- 
ing structures of the brain itself? 

That is true. 

Well, that is a very serious portion of 
the brain isn’t it, the parenchyma, with 
a hemorrhage in it? 

Yes. 

So therefore you can following an in- 
jury to the head have delayed apoplexy 
by way of hemorrhage to the support- 
ing structure of the brain and they 
will occur several days after an acci- 
dent and in the meantime there has 
been no discomfort on the part of the 
patient, isn’t that true? 

This is one of the infrequent happen- 
ings that does occur. 

Doctor, when you say infrequent, then 
you are setting up in your mind some 
Statistics, is that it? 

Right. 

On the one hand you are putting sta- 
tistics of what is usual, and putting 
some rating of all the cases under that, 
and the other column you are putting 
in another class of cases which is not as 
long as the first class, but they still 
occur in that case, do they not? 
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The same answer. 

In other words, you cannot exclude the 
fact that there has been a brain hem- 
orrhage in the parenchyma of the brain 
merely because there was no terrific 
onset at the time of the accident and 
because the patient was not uncomfort- 
able for the two days or thirty-six hours 
after the accident, you can’t exclude it 
can you? 

Correct. 

As a matter of fact what happens in 
this period of thirty-six hours or two 
days or sometimes a week is that by 
virtue of the injury to the brain, there 
is an injury which causes a traumatic 
degeneration in the form of necrotic— 
degeneration of the blood vessels which 
later on a week or two may cause a 
hemorrhage, isn’t that right that is the 
explanation for it? 

This is the speculative explanation for 
what goes on as the mechanics of caus- 
ing the delayed traumatic intercerebral 
hemorrhage. 

These what you call speculations, these 
are the results of research and results 
of thinking by people who are inter- 
ested in the subject, regardles of any 
lawsuits? 

Yes, but they are based on the post 
mortem examination and as indicated 
previously we have no way really of 
direct inspection of this sequence of 
events. 

Well, if you haven’t got direct inspec- 
tion can you rule it out? 

You cannot as a remote possibility ex- 
clude it. 

Now coming back to apoplexy, Doc- 
tor, which you say took place in this 
case, apoplexy? 

I like a more precise term than that. 
You may like it, but what's the word? 
(Laughter ) 

Well, the term apoplexy has little med- 
ical precise meaning, it means a sud- 
den onset of a vascular accident within 
the brain. 

Is it a serious thing? 

Commonly it is. 

Very serious. But can’t you have apo- 
plexy, which is serious as you say, come 
in a few days after injury to the head, 
and possibly a week or two later? 

Yes. 
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Now as far as the hemiplegia that is 
found in this case, that is the left sided 
paralysis, that is a common focal sign 
whether the patient has had a hemor- 
rhage of the brain or whether he had 
coronary thrombosis, that symptom is 
common to apoplexy, isn’t that right? 
It is a very common manifestation. 

In other words the onset of hemiplegia 
can certainly follow an apoplexy due 
to injury to the supporting structure of 
the brain and take place more than two 
days after the original accident? 

It can. 

Now the accident happened Saturday 
night. Do you know what happened 
on Sunday, so far as this individual is 
concerned? 

I have reviewed the record as to his 
day’s activity on that New Year's Day. 
You know he didn’t feel well on that 
day, Sunday, woke up in the morning, 
the accident happened at 8 o'clock Sat- 
day, and on Sunday he woke up and 
he didn’t feel well. He stayed around 
the house, he didn’t go out at all. Do 
you know that is part of the history of 
this case? 

I do. 

That’s the way he felt all day Sunday. 
Do you say to this jury that those ef- 
fects, not feeling well, not feeling his 
usual self, staying around the house, 
that was not due to the accident? 

I would say that it is not at all clear 
that it is a specific manifestation of 
the head injury. There are many rea- 
sons for feeling unwell, including the 
excessive intake of alcohol on the pre- 
ceding day, how do I know he didn’t 
have a hangover? (Laughter) 

Doctor, do you know the history of 
this accident? 

I do. 

You inquired into the details of it? 
Yes. 

It is very important isn’t it to find out 
just how it happened? 

Yes. 

Did you know from the evidence that 
his foot was caught in the door of a 
bus, as a result of which this man of 
195 pounds was thrown to a concrete 
pavement where he struck the side of 
his head, you heard that? 

Yes. 


Q 
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That is a significant kind of injury is 
it not? 

Yes it is. 

Do you think, Doctor, that his being 
at a football game that morning, for 
that forenoon of that day, and he had 
a few drinks and rooted for his fa- 
vorite team, that that was the cause of 
his having this paralysis on Monday 
morning? 

No, I do not. 

Do you think so? 

No. 

Do you think it is related to it at all? 
I think it is relatively irrelevant. 

Do you think that—(Laughter) What 
do you mean, Doctor, by relatively ir- 
relevant? (Laughter) That he had 
those few drinks in the morning of 
Saturday? 

If we go back to the context, you 
asked me to interpret his feeling of 
unwellness on Sunday as the prelude 
to his subsequent hemiplegia and I 
said I couldn’t do that because I don’t 
know that some of his feelings of be- 
ing unwell were not due to other 
causes. 

Now I am asking you, Doctor, going 
on with what you are now raising, so 
far as the events of that football game 
are concerned, in your opinion are they 
related in anywise to the symptoms 
which followed on Monday? 

I was not able to put together— 

Just say yes or no, do you relate them? 
No, I don’t. 

You don’t relate them? 

No. 

You think it’s irrelevant? 

Yes. 

Not relatively but absolutely? 
Absolutely. 

As a matter of fact do you think that 
so far as his condition is concerned that 
it would certainly hurt him much more 
to have been thrown out of a bus and 
hit his head on the pavement than to 
have a few drinks that morning at a 
football game, wouldn’t it? 

Well, alcohol isn’t very healthy for 
arteriosclerotic people. 

Well, if it is not very healthy for ar- 
teriosclerotic people, when you just 
said that that had nothing to do with 
his condition on Monday, could you 
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say that falling out of a bus, having his 
foot caught and 195 pounds coming 
down and crashing to the pavement, is 
that very healthy for an arteriosclerotic 
person? (Laughter) Would you an- 
swer yes or no as the case may be. 


A This is unhealthy. (Laughter) 
Q Unhealthy in what way, what might it 


do to him? 


Mr. BERMAN: Well, I object to that. 


Q 


A 
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With reasonable certainty what would 
you say is the reason you would say it 
is unhealthy, why is it unhealthy? 

The most serious consequence of such 
a head injury of this type would be 
sub-dural hematoma. 

Listen, Doctor, you said that the vessels 
in the cerebral arteriosclerotic condi- 
tion are not as strong or not as supple 
as they are in much younger persons, 
is that right? 

Correct. 

Well, would such a vessel be more sub- 
ject to trauma? 

Depends on location. 

I say would such vessels by reason of 
their weakness, as an actual matter be- 
tween a vessel that is brittle and not 
supple, in a man 5 years old, be more 
subject and vulnerable to trauma to the 
head than in a younger person of 
twenty years, say? 

Yes sir. 

Vulnerable in what way, would it cause 
a rupture? 

No, well, yes, it might cause either a 
rupture, that is a hemorrhage or it 
might cause an occlusion, a thrombosis. 
And he might die on the spot? 

It is most unusual for acute head in- 
jury to lead to sudden death. 

All right, then I say he had this acute 
head injury of that kind, and he has a 
vulnerability that comes from the ar- 
teriosclerosis that you are talking about, 
isn’t that precisely the type of case 
that comes within the classification of 
a delayed apoplexy? 

No sir, it is not, quite specifically in 
the literature of apoplexy, particularly 
as quoted by Dr. DeJong, who is my 
former chief, and I in fact worked u 
one of those patients that is described, 
is a statement that in the delayed trau- 
matic apoplexy, there is no preceding 
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hypertension or arteriosclerosis. 
Doctor, you have already said to us 
that a person can have a hemorrhage 
or apoplexy which is serious in the 
parenchyma of the brain, that is in a 
healthy brain, without any arterio- 
sclerosis, and manifestations will come 
two or three days later, haven't you 
said so? 

In essence that is what traumatic inter- 
cerebral hemorrhage is. The healthy 
blood vessels are bruised. 

In other words you are saying that 
what can occur by way of delayed hem- 
orrhage or delayed apoplexy in a 
healthy vessel is not likely to occur in 
a vessel already weakened by arterio- 
sclerosis? 

We call it something else, we say it is 
cerebral thrombosis. 

Well, that is what I am asking you 
Doctor, isn’t cerebral thrombosis caused 
by trauma? 

No sir. 

All right, let me ask you then, there 
was quoted earlier by Mr. Berman the 
learned authority of Dr. Wechsler. You 
know Dr. Wechsler who wrote the 
textbook of clinical neurology and who 
is at this time professor of neurology 
at Columbia University, consultant gen- 
erally to Mt. Sinai Hospital, you have 
heard of him haven't you? 

Yes. 

He certainly is a well respected and 
highly respected writer and student of 
this field as well as a practitioner in 
neurology, is he not? 

Yes he is. 

Now Doctor, do you agree with this 
statement which occurs at Page 239 
of the textbook on neurology, “That 
thrombosis, cerebral thrombosis may 
occur in trauma.” Do you agree with 
that? 

Yes. 

So I say that where you have a situa- 
tion of a weakened vessel and a person 
is thrown forcibly to the ground, can- 
not a hemorrhage occur which will be 
delayed a day or two, or if not a hem- 
orrhage, that the result will be a 
thrombosis? 

Well, if you will amend that to say a 
meningeal hemorrhage, I would agree 
with you. But if you would say a hem- 
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orrhage into the brain substance, that 
is far less common. 

Doctor, is hemorrhage in the par- 
enchyma a meningeal hemorrhage? 
No, the parenchyma is the working 
part of the brain. The meninges is 
simply a layer over it. 

Do you agree with this statement that 
I am giving you that is also from this 
very book used by Dr. Brock on in- 
juries to the brain and spinal cord, and 
the author is Dr. Hassin, emeritus pro- 
fessor of neurology at the University of 
Illinois College of Medicine, on Page 
40, “These delayed hemorrhages may 
be minute and extensive and were ob- 
served in the meninges, the cerebral 
parenchyma, the Sylvan aqueduct, the 
Pons and the fourth ventricle.” Now 
the Sylvan aqueduct, the Pons, and the 
fourth ventricle, they have nothing to 
do with the meninges have they? 

No. 

They haven’t, have they? 

You included the meninges in your 
series. 

Would you mind answering the ques- 
tion, were these latter parts found in 
the meninges? 

One-fourth of the structures you named 
were meninges, the aqueduct of Syl- 
vius is a hole. 

How about the parenchyma? 

The parenchyma is included. 

How about the fourth ventricle? 

This is too. 

How about the Pons? 

The Pons is a parenchymatous struc- 
ture. 

So far as the ventricle is concerned, is 
it a part of the brain structure, does it 
follow the brain? 

Well, in the same way that a— 

In the same way as anything, is it or 
isn’t it? 

Well, a post-hole I suppose you could 
say was part of the post, in this sense 
why the ventricle is part of the brain. 
All right Doctor, do you mean to say 
that hemorrhages in the fourth ventri- 
cle aren’t of any significance because 
there is some kind of relationship be- 
tween a post and a hole? (Laughter) 
Is hemorrhage of ths fourth ventricle 
very significant to an individual? 
They may be lethal. 
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Yes, they may die from them. All right, 
hole or not, he may die? 


Yes. 

Now you said before that these delayed 
hemorrhages only generally occur in 
the meninges, now I am saying to you 
can they occur in the meninges, can 
they also occur in the parenchyma, can 
they also occur in the Pons, the Pons 
is a part of the brain isn’t it? 

They can. 

It is a very vital part of the brain? 

It is indeed and commonly causes when 
damaged disturbances in temperature, 
pulse and respiration. 

As a matter of fact, you can also have 
trouble with pulse, temperature and 
respiration if you had a cerebral throm- 
bosis without a history of an accident 
at all? 

Not commonly, no sir. 

Don’t you generally have pulse changes 
when you have cerebral thrombosis? 
No sir, you do not. 

Now Doctor, so far as the effect on 
Sunday—lI am going back to that again 
—on Sunday, that’s the day he didn’t 
feel well, could an accident of the kind 
that he had, being thrown off this bus, 
throwing him to the ground, dazed, 
and he went home, could an accident 
of that kind be a competent producing 
cause to such feelings of malaise as 
this man had on Sunday? 

It would be a possible cause, yes sir. 
Now he went to sleep that night with 
those conditions. Do you say then that 
so far as the effect of this accident is 
concerned, he may have had the effects 
up to the time he went to sleep on 
Sunday night from the accident, but 
when he woke up on Monday morning 
the effects of the accident would clear 
up? 

No, I would say it the other way, a 
common time for cerebral thrombosis 
to occur is during the hours of sleep 
when the blood pressure falls. 

That is why you have to take a history 
of the case isn’t that right, Doctor? If 
you didn’t have a history of an accident 
to the head, of course you would then 
be able to postulate certain things based 
upon your experience in non-accident 
cases, isn’t that right? 

Well, we have not only the three day 

















history preceding the acute onset of 

ysis of the left half of the body, 

ut we also have the life history and 

the course of this illness over a subse- 

quent period of two years. This is ex- 
ceedingly valuable. 

Q What was his history before this acci- 
dent, did he have any trouble? 

A The history before is that he had hy- 
pertension, obesity, and retinal arterio- 
sclerosis. 

Q The insurance company said he was in 
good health and gave him a policy in 
October, 1955. 


Mr. BERMAN: I don’t see anything about 

them having given him a policy. 

Mr. GAIR: Well, did you see in your state- 

ment there that he was found to be in good 

health— 

Mr. BERMAN: But there is nothing about 

his ever getting the policy. (Laughter) 

Q Doctor, did you ever hear of an insur- 
ance company not giving you a policy 
when they found you to be in good 
health? (Laughter) I believe it is a 
fact in October, 1955, he was found to 
be in good health. 

If you mean by good health the absence 
of gross disease, the record so states. 

Q I don’t mean anything by “if,” I mean 

you have a record and you are evaluat- 

ing the record. You never examined 
this man did you? 

That is correct. 

So you are evaluating a record and isn’t 

it significant to you that three months 

before this accident he was found to be 
in good health, is it or isn’t it? 

A This is semantics. The facts are that in 
addiiton to describing that he was in 
good health, the insurance report also 
discloses that he was obese, had retinal 
arteriosclerosis and had an elevated 
blood pressure. 

Q Listen Doctor, a person can have cere- 

bral arteriosclerosis and on autopsy for 

some actual unrelated condition be 
found to have a sclerotic, pipestem ar- 
teries of the brain, isn’t that right? 

That is true. 

That is a very advanced form of cere- 

bral arteriosclerosis, isn’t it? 

That is right. 

And that person with pipestem arteries 

from the brain, cerebral pipestem ar- 
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teries due to arteriosclerosis can live 

out his life without any rupture or 

without any thrombosis, isn’t that 
right? 

That is right. 

And he can go on a bus can’t he and 

as a result of a fall from the bus he can 

have some effect on those vessels, can’t 
he? 

A It would be within the remote realm 
of possibility. 

Q Suppose you were his doctor, you had 
a man before you whom you thought 
had cerebral arteriosclerosis as a dis- 
ease. Would you advise him to keep 
away from activities which were risky, 
hazardous, or that he might fall, would 
you? 

A_ I would. 

Q Why? 

A_ I wouldn’t want him breaking his leg. 

(Laughter) 

Q Do you think that is a fair answer, 
Doctor? 

Mr. BERMAN: I object. 

Q_ I would like to know, Doctor, do you 
think that is a fair answer? 


Mr. BERMAN: I object to the form of that 
question. 
Mr. Galr: I will withdraw it in that form. 


Q Doctor, on the basis of the fact you 
were treating a person with cerebral 
arteriosclerosis, not his leg, but his 
brain, would you advise him, if you 
thought he was engaging in activities 
which might lead him to fall and to 
strike his head, would you advise him 
to discontinue this activity? 

A_ I would, and I still would make the 
point about the leg, it is not only med- 
ically— 

Mr. Garr: I object to the Doctor making 

a—he may want to make a point about 

something but he is not here to make 
points, Your Honor, but to enlighten us on 
expert testimony. 

By THE Court: I think the Doctor is 

making his point sufficiently clear. 


Q Would you mind answering the point, 
Doctor? 

A Well, my point is that more elderly 
people die of fracture of the hip than 
die of traumatic brain injury. 

Q You are talking about statistics again, 
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Doctor, and sometime out in the hall 
we will discuss that, but I would like 
to ask you Doctor, I want you to tell 
this jury, Doctor, if you were treating 
a person for cerebral arteriosclerosis 
and he is actually suffering from it, and 
has symptoms from it, and you knew 
as his doctor his condition, and he was 
following any activity which might 
lead him to the hazard of falling and 
striking his head, would you advise 
him to discontinue it, not because of 
any injury to the leg that might hap- 
pen, but because of what might hap- 
pen to his arteries? 

I would. 

Yes, because they might rupture, isn’t 
that right? 

Thrombosis is more commonly apt to— 
I say might rupture? 

They might. 

It wouldn’t make him any more healthy 
would it? (Laughter) 

No sir. 


Now so far as all these answers you 
gave Mr. Berman that given a hemor- 
rhage or given the effect of trauma, 
certain things are characteristically 
found. Isn’t it true there are no hard 
and fast formulas or rules that you can 
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go by when evaluating the effect of 
head injury? 
A There are no absolutes in medicine, no 


sir. 

Q And Doctor, would you admit then 
under certain situations your opinion 
both diagnosis and causation have been 
found to be wrong at times? 

A You mean have I made some mistakes 
in diagnosis? 

Q_ I mean big ones too, as to diagnosis 
and as the cause, have you made errors? 

A Ihave. 


Mr. GAIrR: That is all. (Applause) 

Mr. BERMAN: In view of the hour, I had 
some very brief re-direct but I think the 
Doctor took care of himself, and in view 
of the hour I will defer from any further 
re-direct examination. (Laughter) 

By THE Court: All right. I am sure the 
jury would be glad to remain for an extra 
ten minutes if you have anything further. 
Mr. BERMAN: The reason I do it, I under- 
stood from the chairman of the Board that 
he desired to leave a few minutes available 
for any questions that might be put from 
the floor. 

By THE Court: All right. 


Mr. BERMAN: Doctor, thank you very 
much. (Witness excused.) (Applause) 





CHAIRMAN HENSHALL: Are there any questions that any of you gentlemen wish to 
address to either of the counsel. If so will you stand, give your name so that the reporter 
can get it and speak loudly enough so that your questions may be heard at the end of the 
room, realizing we have no microphones back there. 

RANDALL PALMER (Pittsburg, Ks.): I would like to direct this to either one of the 
gentlemen or both. I assume hard work, experience, and natural ability are all factors 
that go to make a good trial lawyer. What I would like to know from these gentlemen 
where they think that a lawyer can get the best training for this type, that is general trial 
training as well as medical legal training for this type of thing in order to increase one's 
ability? 

Mr. BERMAN: So far as general trial training is concerned, it is equally applicable to 
cases that involve medical legal issues, except this medical legal issue raises a knowledge 
of medicine in terms of what is normal and what is anatomical and what is pathological 
and causes disease, but on these problems, this is a matter of industry and study, the 
books which are available to the medical profession are available to you. They have no 
monopoly on it. You have friends who are doctors who will be glad to talk to you on a 
problem in which you are interested, and it is not necessary for a lawyer to be a doctor, 
it is only necessary that he work hard enough in that one segment of the medical or any 
other special knowledge which is involved in the trial that he has. It is a matter of in- 
dustry and going to the very literature from which these men themselves have secured 
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their knowledge, together with technical help from them on the meaning of words, but 
even there there are dictionaries which adequately explain medical terminology and 
reduce it down to laymen’s size. The point about it is that it is a matter of industry and 
devotion to your case and a desire to learn what the other fellow is talking about. 

Mr. GAIR: I would like to add only one thing, the more you study medical legal prob- 
lems or technical problems or scientific problems which have to be present, because in 
essence it is the same thing, you will find in the field of medical science, in the field of 
industrial science, that the same kind of what might be called illogical thinking in their 
premises in individuals abounds, so therefore you don’t have to be a doctor or a scientist, 
but as Mr. Berman has stated, by either consulting a doctor or reading it for yourself, and 
eventually the terms become plain English to you, then you submit your case as you 
would any other kind of a proposition, you sum up the case to the jury, all of the material 
that has been developed on your examination and the problem is one of analysis, and 
anybody that has the power of logical reasoning and inductions from the premises can 
succeed in the field as well as anybody. (Applause) 

CHAIRMAN HENSHALL: Are there any further questions? If not, Mr. Gair, Mr. Ber- 
man, Dr. Segerson, Dr. Foster, Judge Gard, on behalf of the Bar Association of the State 
of Kansas we wish to express our deep appreciation for this magnificent trial sequence 
this morning, and you can tell by the way that it has been attended that it has been most 
enjoyable. 

Mr. Garr: On behalf of Mr. Berman and myself, we have enjoyed our stay here so 
much that if you can see your way clear to elect us as members of the Kansas Bar Associa- 
tion I am sure that the diploma attesting that fact will be found in a very prominent place 
in my office along with those of about fifteen other states. It would be a fine memento 
of this trip which has been such a great satisfaction. (Applause) 
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LAW LISTS AND LEGAL DIRECTORIES* 


The publishers of the following Law Lists and Legal Directories have re- 
ceived Certificates of Compliance from the Standing Committee on Law Lists 
of the American Bar Association for their 1959 editions: 


COMMERCIAL LAW LISTS 


A. C. A. List, Associated Commercial 
Attorneys List, 165 Broadway, New York 
6, New York. 


The American Lawyers Quarterly, 
The American Lawyers Company, 1712 
The Superior Building, Cleveland 14, Ohio. 


The B. A. Law List, The B. A. Law 
List Company, 759 North Milwaukee St., 
Milwaukee 2, Wisconsin. 


The Clearing House Quarterly, At- 
torneys’ National Clearing House Company, 
3539 Hennepin Avenue, Minneapolis 8, 
Minneapolis. 

The Columbia List, The Columbia Di- 
rectory Company, Inc., 320 Broadway, New 
York 7, New York. 


The Commercial Bar, The Commer- 
cial Bar, Inc., 521 Fifth Avenue, New York 
17, New York. 


The C-R-C Attorney Directory, The 
C-R-C Law List Company, Inc., 15 Park 
Row, New York 38, New York. 


Forwarders List of Attorneys, For- 
warders List Company, 38 South Dearborn 
Street, Chicago 3, Illinois. 


The General Bar, The General Bar, 
Inc., 36 West 44th Street, New York 36, 
New York. 


The International Lawyers, Interna- 
tional Lawyers Company, Inc., 33 West 
42nd Street, New York 36, New York. 


The National List, The National List 
Inc., 122 East 42nd Street, New York 17, 
New York. 


Rand McNally List of Bank Recom- 
mended Attorneys, Rand McNally & 
Company, P. O. Box 7600, Chicago 80, 
Illinois. 


Wright-Holmes Law List, Wright- 
Holmes Corporation, 225 West 34th Street, 
New York 1, New York. 


GENERAL LAW LISTS 


American Bank Attorneys, American 
Bank Attorneys, 18 Brattle Street, Cam- 
bridge 38, Massachusetts. 


The American Bar, The James C. Fi- 
field Company, 121 West Franklin, Minne- 
apolis 4, Minnesota. 

The Bar Register, The Bar Register 
Company, Inc., One Prospect Street, Sum- 
mit, New Jersey. 

Campbell’s List, Campbell's List, Inc., 
905 Orange Avenue, Winter Park, Florida. 


International Trial Lawyers, Direc- 
tory Publishers, Inc., 84 South Cherry Street, 
Galesburg, Illinois. 


The Lawyers’ List, Law List Publish- 


ing Company, Inc., 521 Fifth Avenue, New 
York 17, New York. 

Markham’s Negligence Counsel, 
Markham’s Publishing Corporation, Mark- 
ham Building, 66 Summer Street, Stam- 
ford, Connecticut. 

Russell Law List, Russell Law List, 10 
East 40th Street, New York 16, New York. 


GENERAL LEGAL DIECTORY 


Martindale-Hubbell Law Directory, 
Martindale-Hubbell, Inc., One Prospect St., 
Summit, New Jersey. 


INSURANCE LAW LISTS 


Best’s Recommended Insurance At- 
torneys, Alfred M. Best Company, Inc., 
75 Fulton Street, New York 38, New York. 

Hine’s Insurance Counsel, Hine’s Legal 
Directory, Inc., P. O. Box 71, 443 Duane 
Street, Glen Ellyn, Illinois. 

The Insurance Bar, The Bar List Pub- 
lishing Company, State Bank Building, 
Evanston, Illinois. 


*SOURCE: Standing Committee on Law Lists, American Bar Association, One North La Salle Street, Chicago 2, 


Illinois, December 31, 1958. 








LAW LISTS AND LEGAL DIRECTORIES 


The Underwriters List of Trial 
Counsel, Underwriters. List Publishing 
Company, 308 East Eighth Street, Cincin- 
nati 2, Ohio. 


PROBATE LAW LISTS 


The Probate Counsel, Probate Coun- 
sel, Inc., First National Bank Building, 411 
North Central Avenue, Phoenix, Arizona. 


Sullivan’s Probate Directory, Sulli- 
van’s Probate Directory, Inc., 84 South 
Cherry Street, Galesburg, Illinois. 


STATE LEGAL DIRECTORIES 


Publisher, The Legal Directories Pub- 
lishing Company, Inc., 1072 Gayley Ave- 
nue, Los Angeles 24, California. 

Alabama, Florida and Georgia Legal Di- 
rectory, Arkansas, Louisiana and Mississippi 
Legal Directory, Carolinas and Virginias 
Legal Directory, Delaware-Maryland and 
New Jersey Legal Directory, Illinois Legal 
Directory, Indiana Legal Directory, Iowa 
Legal Directory, Kansas Legal Directory, 
Kentucky and Tennessee Legal Directory, 
Michigan Legal Directory, Minnesota-Ne- 
braska, North Dakota and South Dakota 
Legal Directory, Missouri Legal Directory, 
Mountain States Legal Directory (for the 
States of Colorado, Idaho, Montana, New 
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Mexico, Utah and Wyoming), New Eng- 
land Legal Directory (for the States of 
Connecticut, Maine, Massachusetts, New 
Hampshire, Rhode Island and Vermont), 
New York Legal Directory, Ohio Legal Di- 
rectory, Oklahoma Legal Directory, Pacific 
Coast Legal Directory (for the States of 
Arizona, California, Nevada, Oregon and 
Washington), Pennsylvania Legal Direc- 
tory, Texas Legal Directory, Wisconsin 
Legal Directory. 


FOREIGN LAW LISTS 


Butterworths Empire Law List, But- 
terworth & Company (Publishers) Ltd., 88 
Kingsway, London, W. C. 2, England. 


Canadian Law List, Cartwright & Sons, 
Ltd., 2081 Yonge Street, Toronto 7, On- 
tario, Canada. 


Carswell’s Directory of Canadian 
Lawyers, The Carswell Company Limited, 
145-149 Adelaide Street West, Toronto 1, 
Canada. 


The International Law List, L. Cor- 
per-Mordaunt & Company, Pitman House, 
Parker Street, London, W. C. 2, England. 


Kime’s International Law Directory, 
Kime’s International Law Directory, Ltd., 
102-A Southhampton Row, London, W. C. 
1, England. 
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EISENHOWER PROCLAIMS MAY | AS "LAW DAY''* 


President Dwight D. Eisenhower announced on December 31 the signing 
of a proclamation designating May 1, 1959, as “Law Day” in the United States, 
He issued the proclamation at the request of the American Bar Association. 

The proclamation urges the people of the United States to reaffirm their 
dedication to our form of government and the supremacy of law in our lives 
by participating that day in appropriate observances throughout the nation. 

Issuance of the proclamation paves the way for the nation’s 1,400 local and 
state bar associations to lay plans for observing “Law Day” and to assist other 
organizations, schools and colleges in arranging public programs. 

When Law Day U.S.A. was inaugurated on May 1, 1958, it was estimated 
20,000 or more separate programs were held in courthouses, city halls, schools, 
colleges and various public meeting places throughout the country. Most state 
bar associations and hundreds of local associations took the lead in organizing 
the local observances. 

An even larger participation is expected in the observance of Law Day in 
1959. The ABA is publishing and will distribute to bar associations through- 
out the nation in the next two weeks a manual of information about Law Day 
U.S.A. as a guide to bar associations in their planning for 1959. Later the ABA 
will distribute a Law Day U.S.A. Speakers Manual. 

Following is the complete text of President Eisenhower's proclamation: 

“WHEREAS a free people can assure the blessings of liberty for themselves 
only if they recognize the necessity that the rule of law shall be supreme, and 
that all men shall be equal before the law; and 

“WHEREAS this Nation was conceived by our forefathers as a nation of free 
men enjoying ordered liberty under law and the supremacy of the law is essential 
to the existence of the Nation; and 

“WHEREAS appreciation of the importance of law in the daily lives of our 
citizens is a source of national strength which contributes to public understand- 
ing of the necessity for the rule of law and the protection of the rights of the 
individual citizen; and 

“WHEREAS by directing the attention of the world to the liberty under law 
which we enjoy and the accomplishments of our system of free enterprise we 
emphasize the contrast between our freedom and the tyranny which enslaves 
the people of one-third of the world today; and 

“WHEREAS in paying tribute to the rule of law between men, we contribute 
to the elevation of the rule of law and its application to the solution of con- 
troversies between nations; 

“Now, therefore, I, Dwight D. Eisenhower, President of the United States 
of America, do hereby designate Friday, May 1, 1959, as Law Day in the United 
States of America. I urge the people of the United States to observe Law Day 
with appropriate public ceremonies and by the reaffirmance of their dedication 
to our form of government and the supremacy of law in our lives. I especially 
, urge the legal profession, the schools and educational institutions, and all media 
of public information to take the lead in sponsoring and participating in ap- 
propriate observances throughout the Nation.” 

*SouURCE: Committee on Public Relations of the American Bar Association. 
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NATIONAL EDUCATIONAL LEADERS SUPPORT 
LAW DAY OBJECTIVES* 


Presidents of the two largest national educational organizations have issued 
statements urging the support of their members in the observance of LAW 
DAY USA on May 1, 1959. Proclaimed officially by President Eisenhower, 
the purpose of LAW DAY is to foster respect for law and to point up the con- 
trast between the rule of law in the United States and oppression of individual 
freedom in communist lands. 


Mrs. James C. Parker of Grand Rapids, Mich., head of the National Con- 
gress of Parents and Teachers, an organization of 11 million members, said: 


“It is imperative for America’s youth fully to appreciate the safeguards 
democracy has set up to protect the foundations of our freedom. The more con- 
scientiously and intelligently we impart this knowledge to our children, the 
surer we can be that our concept of liberty under law will never be weakened 
by our own indifference or an aggressor’s assault upon the minds of men.” 


The president of the 700,000-member National Education Association, Dr. 
Ruth A. Stout of Topeka, Kansas, said that the 1959 observances should prompt 
members of the teaching profession to “rededicate themselves to the task of re- 
newing their understanding of the law as an essential cohesive force in a 
democratic society, and of teaching their students that respect for law is a basic 
obligation of every citizen.” 


President Dwight D. Eisenhower, in his proclamation designating May 1 
as “Law Day” this year, requested that the schools and educational institutions, 
the legal profession, and all media of public information “take the lead in 
sponsoring and participating in appropriate observances throughout the Na- 
tion.” 

The American Bar Association has published and will distribute to school 
administrators and teachers, upon request and without charge, its Information 
and Program Manual, featuring typical LAW DAY USA programs, and Speak- 
ers’ Manual. Requests should be addressed to: The American Bar Association, 
LAW DAY USA Observance, 1155 East 60th Street, Chicago 37, Illinois. 


Following is a complete text of the statements by the two educational leaders: 


Dr. Stout—“Events of the past year make the 1959 observance of Law Day U.S.A. of 
particular significance to members of the teaching profession in public and private 
schools throughout the country. Liberty under law can be maintained only if there is 
compassionate acceptance of the principle that ours is a government of law. Adherence 
to this principle is essential to the orderly administration of public affairs, to the solution 
of problems which arise when opinions differ, and to the preservation of the cherished 
freedoms we have been privileged to inherit. 

“The observance of the second annual Law Day U.S.A. prompts members of the teach- 
ing profession to rededicate themselves to the task of renewing their understanding of 
the law as an essential cohesive force in a democratic society, and of teaching their stu- 
dents that respect for law is a basic obligation of every citizen.” 


*In making this information available to the BAR JOURNAL the Assistant to the Director of Public Relations 
of the ABA enclosed a Manual which he stated “‘will be sent to any school official or teacher upon request.” 
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Mrs. Parker—‘“Respect for law and order, like respect for all that humanity holds 
dear, is far better sustained throughout life if it is instilled early. Here, then, is a task 
for parents that cannot be pushed aside by the brusque demands of our busy lives. Not 
if we would rear a generation to whom Law Day US.A. will be marked with clear 
awareness of the close link between our independence and our independent legal sys- 
tem. Surely it is important for youth to understand the terror and tyranny of Com- 
munism. It is also imperative for America’s youth fully to appreciate the safeguards 
democracy has set up to protect the foundations of our freedom. The more conscientiously 
and intelligently we impart this knowledge to our children, the surer we can be that our 
concept of liberty under law will never be weakened by our own indifference or an 
aggressor’s assault upon the minds of men.” 


RECENT ADDITIONS TO THE STATE LIBRARY 
Allen, Florence Ellinwood. The treaty as Kelsen, Hans. The Communist theory of 





an instrument of legislation. Mac- 
millan, 1952. 


American Bar Association. Law Day U.S.A. 
—Representative editorial and news 
articles. 


American Bar Association. Special com- 
mittee on economics of law practice: 
The 1958 lawyer and his 1938 dollar. 
[1958] (pamphlet No. 1) Lawyers’ 
economic problems and some bar as- 
sociation solutions. [1959] (pamphlet 
No. 2) 


Antieau, Chester James. Municipal cor- 
poration law. v. 3. Matthew Bender, 
1958. 


Connecticut, General Statutes of. Revision 
of 1958. 11 v. Hildreth pr., [1958.] 


Ellis, Ridsdale. Patent licenses. 3rd ed. by 
Anthony W. Deller. Baker, Voorhis, 
1958. 


Georgia, Code of—Annotated. 34 books. 
Harrison Co., 1935 with replacement 
volumes and pocket parts. 


Gordon, Rosalie M. Nine men against 
America—the Supreme Court and its 
attack on American liberties. Devin- 
Adair Co., 1958. 


Gurdjian, E. S, M.D., and Webster, J. E., 
M.D. Mechanism, diagnosis and man- 
agement—head injuries. Little, Brown, 
1958. 


Jones, Burr W. The law of evidence, civil 
and criminal. 5th ed. by Spencer A. 
Gard. 4 v. Bancroft-Whitney, 1958. 


law. Praeger, 1955. 


Lieberman, Milton N. Effective drafting 
of leases. Gann, c. 1956. 


Mason, Alpheus Thomas. The Supreme 
Court from Taft to Warren. La. St. U. 
pr., 1958. 


Montgomery, Robert H. Federal taxes. 37th 
ed. Ronald pr., 1958. 


O'Byrne, John C. Farm income tax man- 
ual. Allen Smith, c. 1958. 


Reinhardt, James Melvin. Sex perversions 
and sex crimes—a psychocultural ex- 
amination of the causes, nature and 
criminal manifestations of sex per- 
versions. C. C. Thomas, 1957. 


Rubenstein, Bernard Joseph. Introduction 
to perpetuities. Juris-press, c. 1959. 


University of Michigan Law School. Leg- 
islative Research Center. Water re- 
sources and the law. U. of Mich. Law 
School, 1958. 


Webb, Jack. The badge—The inside story 
of one of America’s great police de- 
partments. (Los Angeles). Prentice- 
Hall, c. 1958. 


Yokley, E. C. Municipal corporations. vs. 
2 and 3. Michie, 1957, 1958. 


(Books may be borrowed from the Kansas 
State Library for limited neriods of 
time and will be sent upon request.) 
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KANSANS SERVING WITH ABA GROUPS* 


The new American Bar Association official directory (the “Redbook”) re- 
veals 22 lawyers from Kansas have been elected or appointed to serve on Sec- 
tions and Committees of the ABA for 1958-59. 

All appointments to the Association’s 62 standing and special committees 
were made by ABA President Ross L. Malone of Roswell, N. M. Appointments 
to the 18 ABA sections were made by each section chairman following his 
election by the members. 

Also included are the names of those elected to serve as Council officers of 
sections, as chairmen of the Section Council Committees, as members of the 
House of Delegates and as officers of associated organizations. 


Those listed from Kansas are: 
Marvin Appling, Washburn U. School of Law, Topeka, American Law Student Associa- 
tion, Tenth Circuit Vice-President. 
Mark L. Bennett, Topeka, Standing Committee on State Legislation. 
C. W. Brenneisen, Jr., Kansas City, Standing Committee on State Legislation. 
W. D. P. Carey, Hutchinson, State Delegate, House of Delegates. 
Clyde N. Christey, Topeka, State Chairman, Junior Bar Conference. 
George B. Collins, Wichita, Vice-Chairman Membership Committee, Section on Mineral 
and Natural Resources Law. 
Harry W. Colmery, Topeka, Special Committee on Military Justice. 
O. B. Eidson, Topeka, Kansas Bar Association Delegate, House of Delegates. 
Spencer A. Gard, Iola, Chairman, Committee on Uniform Rules of Evidence, Section on 
Judicial Administration; Chairman of State Committee. 


Douglas Hudson, Fort Scott, Standing Committee on Resolutions; Associate and Advisory 
Committee, Special Committee on Cooperation With Legal Profession of Friendly Na- 
tions. 

J. Richards Hunter, Hutchinson, Associate and Advisory Committee, Standing Com- 
mittee on Professional Ethics. 

Beryl R. Johnson, Topeka, Associate and Advisory Committee, Standing Committee on 
Judicial Selection, Tenure and Compensation. 

Philip H. Lewis, Topeka, Member Tenth Circuit Grievance Committee for Kansas, Stand- 
ing Committee on Professional Grievances; Standing Committee on Resolutions; Asso- 
ciate and Advisory Committee, Special Committee on Federal Legislation; Special Com- 
mittee on World Peace Through Law. 

Richard F. Mullins, Wichita, Chairman of State Committee, Section on Legal Education 
and Admissions to the Bar. 

Carroll F. Pope, Wichita, Vice-Chairman, Committee on Communications, Section on 
Administrative Law. 

George B. Powers, Wichita, Secretary-Treasurer, Kansas Bar Association. 

Payne H. Ratner, Jr., Wichita, Associate and Advisory Committee, Standing Committee 
on Membership. 





*SOURCE: Don Hyndman, Director for the Committee on Public Relations of the American Bar Association, 
1155 East 60th St., Chime 37, Ilfinois. 
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Jay W. Scovel, Independence, President, Kansas Bar Association. 

John W. Shuart, Topeka, Chairman, National Conference of Bar Secretaries; Executive 
Secretary, Kansas Bar Association. 

Everett E. Steerman, Emporia, Associate and Advisory Committee, Standing Committee 
on Legal Aid Work. 

William E. Treadway, Topeka, Associate and Advisory Committee, Standing Committee 
on Unauthorized Practice of the Law. 


D. Arthur Walker, Arkansas City, Associate and Advisory Committee, Standing Com- 
mittee on American Citizenship. 


Among Kansans serving on other groups or affiliated organizations are: 


Homer J. Hennings, Ottawa, member of the conference of lawyers and certified public 
accountants, representing the American Institute of Certified Public Accountants. 


National Conference of Commissioners on Uniform State Laws: Commissioners Otis 
S. Allen, Topeka; Spencer A. Gard, Iola; Paul L. Wilbert, Pittsburg; and Associate Mem- 
ber Franklin Corrick, Topeka. 
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IN MEMORIAM—DISTRICT JUDGES* 


CHARLES E. VANCE, 1878-1958 


Charles E. Vance was born May 31, 1878, at Effingham, Illinois, and departed this life 
at Garden City, Kansas, on March 29, 1958. He came to Kansas in 1900 and took up 
residence at Independence where he served as Court Reporter until 1907 when he moved 
to Garden City and became Court Reporter for Judge Wm. Easton Hutchison. He was 
admitted to the Bar in Kansas January 23, 1908, and shortly thereafter resigned as Court 
Reporter and commenced the practice of Law in Garden City as a partner in the firm of 
Hutchison & Vance. He was elected Judge of the Thirty-second Judicial District in 1918 
and was re-elected in 1922 and served as Judge from January, 1919, until January, 1927, 
at which time he returned to the practice of law at Garden City, and continued in the 
practice until the date of his death. 


Judge Vance was married to Pearl Hildebrand at Independence, Kansas, in 1901 and 
to their marriage were born three sons, Charles, of Liberal, and Bert J., of Garden City, 
both lawyers, and Arthur, of Cranberry, New Jersey, an electronic engineer, all of whom 
survive. Mrs. Vance predeceased Judge Vance in 1956. 

Judge Vance was studious by nature and was blessed with an exceptionally even 
disposition and sense of kindliness which endeared him to all who came in contact with 
him. His service on the bench in Kansas as a District Judge was such as to reflect honor 
to the legal profession as well as to himself personally. 


EDWARD L. FISCHER, 1870-1957 


Judge Edward L. Fischer, the Presiding Judge of the District Court of the Twenty- 
ninth Judicial District of Kansas, Wyandotte County, Kansas, died on December 20, 
1957, at the age of 87 years. 

At the time of his retirement on January 14, 1957, Judge Fischer had established three 
records, which probably will never be equaled again in the Kansas judiciary because of 
recently enacted retirement laws. When he first ascended the Wyandotte County District 
Court bench in 1900, he was then only 29 years old and was the youngest Judge occupy- 
ing a state district court judgeship. His later successive years on the bench made him 
the dean of all district court judges in Kansas. He was the oldest jurist in the state when 
he retired. Judge Fischer served 55 years as a Judge in Wyandotte County, Kansas, occu- 
pying the bench in the First Division of the Wyandotte County District Court, 52 years. 
He served three years as Judge of the City Court in Kansas City, Kansas, in the early 
days of that tribunal. 

At the age of 22, Judge Fischer set up a small office in the Armourdale District of 
Kansas City, Kansas, following his graduation from the University of Kansas, and prac- 
ticed only five years before becoming a City Court Judge. Following his retirement, 
Judge Fischer opened another small office in Kansas City, Kansas, and enjoyed counsel- 
ing and advising not only clients, but also members of the Wyandotte County Bar who 
sought his advice on knotty problems of law. 

Judge Fischer was born in a house known as “The Old Walker Mansion” near what 
is now Sixth Street and Freeman Avenue in Kansas City, Kansas. In 1901, Judge Fischer 


*Given at Annual Judges Association Meeting at Topeka in 1958. 
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married the former Minnie M. Hildebrand, and he left surviving him Mrs. Fischer and 
a son, Chester Fischer. 

Judge Fischer was a member of the Armourdale Masonic Lodge, Caswell Consistory of 
the Scottish Rite, Abdallah Shrine, the Modern Woodmen of American, Hyacinth 
Chapter of the Order of Eastern Star, the Kiwanis and High Twelve Club. He was also 
a Thirty-third Degree Mason. Judge Fischer served on the Judicial Council of the State 
of Kansas from 1927 to 1943. 

At a meeting of the Wyandotte County Bar, honoring Judge Fischer on his retirement 
from the bench, one of the lawyers of the Bar made the following comments, which I 
am sure express the feelings of every member of the Wyandotte County Bar: 

“Over fifty years of service on the bench could possibly of itself have made Judge 
Fischer a great judge. But he had much greater and finer qualifications. I have men- 
tioned his long setvice, but Judge Fischer has not been a great judge solely because of 
his long tenure on the bench; nor for his great knowledge of the law and his bright 
outlook on life alone; nor for his innate sense of justice, fairness and impartiality, but 
above all, I think, because of his equable temperament which has so eminently fitted 
him for the place which he has occupied. Judge Fischer had the great faculty of reaching 
into the very center of confusion and technical propositions of law which oftentimes 
arise in a given lawsuit and reaching the very essence of the facts and the law in dispute. 
Many young lawyers approach the court and jury for the first time with trepidation and 
fear. So many of us in the past have been fortunate in that we came before Judge Fischer, 
who seemed to sense the difficulty under which we were laboring at the time and by 
word or gesture or the witty quip, was able to lessen the tension and restore the confi- 
dence and poise of the young lawyer. As to his fairness and impartiality, no one ever 
intimated that Judge Fischer ever favored a person or a cause because of poiitical reasons 
or issues extraneous to the particular case. Rich man or poor man, scholar or illiterate, 
Catholic or Protestant, Jew or Gentile, Negro or White Man, all came before his court 
and had justice dispassionately and impartially administered and the case was decided 
only on its particular merits. Judge Fischer always presided over his trials with quiet 
dignity. His gavel never pounded down a witty saying by a lawyer or a witness, and yet 
the trial lawyers always respected him and no one ever attempted angry banter across 
the table, which sometimes lowers the dignity of the profession. It is oftentimes diffi- 
cult for a judge to determine where the technicalities of the law should cease and mercy 
begins. But Judge Fischer, in dealing with first offenders and those upon whom society 
has placed undue burdens, was always merciful. Wherever the law shall extend its social 
influences, wherever justice shall be administered by enlightened and liberal rules, wher- 
ever moral refinement and judicial interpretation shall be included in the code, persuad- 
ing men should be honest and keep them so, wherever the intercourse of mankind shall 
aim at something more elevated than groveling spirit of barter in which meanness and 
avarice and fraud strive for mastery over ignorance, credulity and folly, your name will 
be held most high by the good and honest, by the honest witness or party to the lawsuit, 
by the enlightenel lawyer, and all who have come in contact with your spirit of justice. 
We of the bar feel that you have raised a noble profession to nobler heights and the 
integrity of the judiciary to higher eminence.” 

Those of us who have been privileged over the years to serve with Judge Fischer as 
fellow Judges in the District Court of Wyandotte County, Kansas, have, I hope, learned, 
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and practiced, many of the principles of justice which he so firmly believed in and prac- 
ticed while he was presiding over his court. Likewise, I am sure that every Judge in 
the State of Kansas who met with Judge Fischer at our Judges Meetings, gained from 
him valuable lessons which they in turn used in presiding over their respective courts. 
Judge Fischer not only made a splendid contribution to the legal profession and the 
judiciary in Wyandotte County, Kansas, but also the legal profession and judiciary in the 
State of Kansas. I feel that his life should be an example to every member of the 
judiciary in the State of Kansas and should be a challenge to each of us to build our 
profession to a position where it cannot be justifiably criticised. 


GEORGE J. BENSON, 1883-1958 


George J. Benson, formerly Judge of the 13th Judicial District of the State of Kansas, 
Second Division, including Butler, Greenwood, Elk and Chautauqua Counties, from 1922 
to 1944, died on April 20, 1958, at El Dorado, Kansas, at the age of 74 years. Judge 
Benson was born October 28, 1883, near Chelsea, in Butler County, Kansas, and was the 
son of William F, Benson and Margaret Farly Benson. Following his graduation from 
the Kansas University Law School, Judge Benson was admitted to the Kansas bar in 
June, 1906, and began his law practice in El Dorado on July 1, 1906. He was a member 
of El Dorado Patmos Lodge No. 97, A.F.&A.M.; Scottish Rite Consistory No. 2, Wichita; 
Median Shrine, Wichita; the El Dorado Lions Club, and the Butler County Historical 
Society, of which he was President at the time of his death. He is survived by two sons, 
George S., and Page W. Benson, both attorneys in El Dorado, Kansas; one daughter, Mrs. 
Hoyt Smith, and one sister, Mrs. Ralph Wiley; and nine grandchildren, all of El Dorado, 
Kansas. 


An editorial in the El Dorado, Kansas, paper following his death, had these words to 
say of Judge Benson: 

“In the wholly unexpected death of George J. Benson, Sunday, this town and county 
lost one of their strongest and most upright citizens. A Butler native, this man came 
from a family that was held in universally high respect. During his long life which sur- 
passed the span of three score years and ten, he added luster to the family name and 
standing. 

“Judge Benson had spent his life in this county—and that life was an open book. He 
was straight-forward in all his dealings and affected no pretense. He was strictly honest 
in word and deed; he was kind and amiable without show or effusiveness and he treated 
all men fairly. He walked a calm and unassuming way, and held deeply within himself 
a certain nobility of character which inspired confidence. Among all the contemporaries 
of his generation, none aroused a deeper trust among others or gained a more genuine 
popularity. 

“His boyhood days were spent amid scenes that were not far from the true pioneer 
conditions. The lessons of thrift and caution which he learned in that hard school never 
forsook him. He was accorded an excellent education and, as was his wont, made it a 
part of his nature as well as of his equipment. He began the practice of law in this town 
more than half a century ago. As an attorney he was zealous, intent and sincere toward 
the interest of his clients. He gained further experience as the county prosecutor, and 
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later accepted appointment as district judge. For 22 years, he presided honorably over 
the bench and then reentered the practice of law with his sons. 


“His professional course was dictated by his deep concern for humanity which flowed 
from the well-springs of his being. He was never particularly interested in money, or 
in the amassing of property. But human rights and regard for the dignity of man aroused 
his solicitude, and his sympathies always aligned him on the side of the underdog. 


“He was rooted in his beliefs and clung to them tenaciously. A Democrat by political 
faith, he was unwavering in his allegiance. He gave his loyal efforts to his party through 
many bitter battles, and potently exercised a pronounced leadership in its councils. His 
code as to customs and manners had been formed long ago, and he was loathe to change 
his views under the impact of the modern world. 


“He was absorbed in his home life, and not generally involved in outside pursuits. 
Still, he responded willingly to many calls, and gave freely of his talents and energies to 
affairs that enlisted his interest. In latter years he had been a stalwart in the program 
of the historical society; as a warm personal friend of the late Frank S. Allen he had 
served as a trustee of Allen Memorial hospital for many years. His cool judgment was 
sought in many of this community's perplexing problems—and none who asked him 
for counsel went away empty-handed. 


“Judge Benson’s rich and useful life spanned the “old” town and the “new” in El 
Dorado. In the strongly contrasting environment presented by both, he always stood 
forth as a reliable and well-regarded figure. He made no effort to lead the parade in 
any particular, but wherever he marched there valiance and dependability marched with 
him. Now as he goes to his long sleep, under the sunshine and the prairie grass of the 
land that he loved, this town and county are well aware of the heavy debt of gratitude 
they owe to this warm-hearted, brown-eyed, companionable man whose death has spread 
a blanket of sorrow over April's vernal joys.” 
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WELCOME TO NEW LAWYERS 


Since June, 1958, seventy-four successful candidates for admission to the 
Kansas bar took their oath before the Supreme Court at Topeka. The Executive 
Council of this Association believes there is need for liaison between the new 
attorneys who are still seeking associations or other opportunities and those 
established lawyers who desire to offer same, or have knowledge thereof. For 
this purpose, lawyers are urged to make use of the Association’s office by for- 
warding pertinent information to John W. Shuart, Executive Secretary, 505 
Columbian Building, Topeka, Kansas. The names and addresses of the appli- 
cants who were admitted by the Kansas Supreme Court since June, 1958, were 












listed as follows: 


Richard Tucker Foster 
*Jason Victor Ort 

*Donald Eugene Stephenson 
Norman Jack Brown 

Carl Warner Eisenbise 











* Members of the Bar Association of the State of Kansas. 


Kingman 
WaKeeney 
5600 W. 70, Prairie Village 


5101 E. 40th Terrace, Kansas City, Mo. 


4906 E. Kellogg, Wichita 


Name Address School 
John Eugene Herman Wakefield Washburn 
Jasper Lowell Whorton 928 S. Mission, Wichita Drake U. 
Edward LeRoy Baker 2623 W. 77, Kansas City 15, Mo. U. of K.C. 
Floyd Eugene Jensen Bird City K.U 


William Bliss McCormick 500 Gage Ct. Circle, Topeka 
Mercedes Murry Fichtner 6600 W. 74, Overland Park U. of K.C 
Richard Morgan Whitley Lawrence K.U. 
*Joseph Winston Kennedy 3047 Porter, Wichita Geo. Wash. U. 
Charles Robert Bell, Jr. 1939 N. High, Wichita Harvard 
Philip Ubertino Leon 2447 N. Waco, Wichita Washburn 
Robert Paul Gould 4800 W. 18, Topeka Washburn 
Willard Brooks Thompson 6510 Magill, Wichita K.U. 
George Bernard Trubow 1216 Kansas, Topeka U. of Mich. 
Jack Luther Lively Coffeyville U. of Okla. 
Arthur William Larson 4212 W. 73 Terrace, Prairie Village | U.ofK.C. 
Dorsey Evans, Jr. 1816 Irving N-E., Apt. 104, Howard U. 
Washington 18, D.C. 
Marion Julion Mikinski 215 S. 8, Kansas City U. of K.C. 
Jesse Hamilton Queen 1951 N. 6, Kansas City U. of K.C. 
John Richard Cochran 6030 Larsen Lane, Shawnee U. of K.C. 
George Warren Jungk 1828 Simmons, Salina K.U. 
*Jack Chapin Lorenz Minneapolis Washburn 
Wayne Harlan Phillips Lake Forrest, Bonner Springs U. of K.C 
Robert Lee Howard 2842 N. Fairmount, Wichita K.U. 
John Curtis Nettels Pittsburg K.U. 
Richard Allan Loyd El Dorado K.U. 
Kenneth Phillip Soden 7701 W. 65 Terrace, Merriam U. of K.C 
*Melvin Merle Gradert 2362 N. Erie, Wichita Washburn 
Donald Lee Cordes 11th and Missouri, Apt. 16, Lawrence K.U. 
*Gerald Lee Cooley 640 Maine, Lawrence K. U. 
Richard Donham Coffelt 1809 Webster, Topeka K.U. 
Hans Leslie Peterson 1138 Mississippi, Lawrence K.U. 
Matt George Podrebarac 408 Armstrong, Kansas City K.U. 
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Name 
Thomas Lee White 
Clyde Marion Burns 
*Floyd Eugene Gehrt 


Richard Cornelius Morgan, Jr. 


*Lawrence Herbert Rohleder 
*Elmo Adrian Lund 
Sarah Kathryn Renner 
John Richard Eland 
Kermit Murl Beal 
Julian Francis Weltsch 
*David Wayne Dewey 
Gerald Lee Hougland 
John Robert Hall 
*Richard Fredrick Waters 
*Norris Dean Walter 
*Lewis Cleveland Carter 
*Ralph Clark Wesley 
Donald Grant McFerson 
*Ronald Herbert Rogg 
Richard James Croker 
Aaron Shannon Bennett 
*Max R. Woodall 
Glenn David Young, Jr. 
Thomas Edward Lorson, Jr. 
*Clifton Dean Scott 
*Roscoe Dupree Austin 
*Steven William Rogers 
*David Louis McComb 
William M. Cook, Jr. 
Donald J. Horttor 
Darrell Dean Kellogg 


Edward Jost Chapman, Jr. 
Robert Maurice Fox 
Victor Dean Goering 
*Ralph Edward Skoog 
Ralph Elwyn Pratt 
Edward Joseph Belan 


—_———- 
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Address 


6410 Leavenworth, Kansas City 

Lyndon 

2529 Sunset Road, Topeka 

220 E. 14, Newton 

Great Bend 

Oberlin 

Goodland 

627 High, Topeka 

Lawrence 

3640 Churchill, Topeka 

1727 Giltner, Wichita 

1605 Lakeside Drive, Topeka 

423 N. Terrace, Wichita 

Hoyt 

669 Highland, Topeka 

Holton 

Ulysses 

Hutchinson 

1839 Jackson, Wichita 

1816 Freeman, Kansas City 

Lawrence 

Route 1, Burley, Idaho 

1900 E. 23, Topeka 

1711 Belle, Topeka 

132 N. Parkwood Lane, Wichita 

609 N. Main, Wichita 

Fredonia 

205 Lane, Topeka 

1631 Harrison, Topeka 

Centerville 

570 Fourth National Bank Building, 
Wichita 

303 Brush Creek, Kansas City, Mo. 

6201 W. 62nd, Mission 

720 E. 15 Circle, Hutchinson 

4215 Drury Lane, Topeka 

1122 Ohio, Lawrence 

1880 Minnesota, Kansas City 


* Members of the Bar Association of the State of Kansas. 


School 


U. of K.C. 
K.U. 
Washburn 
U. of Denver 
Washburn 
Washburn 
K.U. 
K.U. 
K.U. 
Washburn 
Washburn 
Washburn 
Washburn 
Washburn 
Washburn 
Washburn 
Washburn 
Washburn 
Washburn 
K.U. 
K.U. 
Washburn 
Washburn 
Washburn 
Washburn 
Washburn 
Washburn 
Washburn 
Washburn 
K.U. 

U. of Chicago 


K.U. 
U. of K.C. 
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PROPOSED AMENDMENT OF CONSTITUTION 


In accordance with paragraph (a) of Article VIII of the Constitution of the 
Bar Association of the State of Kansas relating to Amendment of Constitution, 
and which requires an affirmative vote of two-thirds (%) of the members 
present at any annual meeting, a proposed amendment to Article VII of said Con- 
stitution, as submitted by the Junior Bar Committee ninety (90) days before 
the annual meeting of the Association in May, 1959, is printed in this Journal, 
— That Article VII of the Constitution of the Association be amended as 

ollows:* 


Article VII—Committees and Sections 


(a) Committees. The president of the Association is empowered to appoint 
various committees for the promotion of the objects of the Association. These 
committees shall consist of members, with their numbers, jurisdiction and tenure 
determined in accordance with the By-Laws. 


(b) Sections. The work of the Association may be carried on, in part, by 
permanent “Sections” made up of members of the Association having a special 
interest in any phase of the law or bar activity. Their work shall at all times 
be in furtherance of the unity of the law as a science and in the interest of the 
profession and this Association and the performance of its public obligations. 
Consistently therewith, there shall exist the following Sections: 


1. Junior Bar Section; 
2. Military Law Section; and 


3. Such other Sections as may be designated by the Executive Council and 
approved by the affirmatwe vote of two-thirds of the members present 
at any annual meeting of the Association. 


(c) Said Sections are empowered to: 


1. Adopt and amend By-Laws, not inconsistent with this Constitution or 
the By-Laws of this Association, providing for the election of officers, 
assessment of dues and the administration of the Section. 

2. Recewe allocations from the Association. 


3. Accept applications for membership from members of the Association 
only. 
(d) Said Sections shall: 


1. Make an annual report to the Annual Meeting of the Association. 


2. Cooperate with officers and Executive Council of the Association and co- 
ordinate its activities with appropriate committees of the Association. 


ee 


“Italicized portions are not in the present constitution; they are modeled after the American Bar Association 
SS provisions of sub-paragraph 3 of paragraph (b) added pursuant to action of the Executive Council of 
e ation. 
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MALONE TO SPEAK AT ANNUAL MEETING 


Mr. Ross L. Malone, 82nd President of the American Bar Association is 
scheduled to speak May 7, 1959, during the opening session of the Annual 
Meeting of the Association in Hutchinson. 


From Roswell, New Mexico, Mr. Malone at 
age 48 is one of the younger Presidents of the 
A.B.A. Active in Bar Association work for more 
than 20 years, he has served on many working 
committees, and in 1946 he became a member 
of the House of Delegates. From 1951-1954, 
he served on the Board of Governors of the 
A.B.A. 


Admitted to the New Mexico Bar in 1932, 
Mr. Malone is a partner in the law firm of 
Atwood & Malone in Roswell, and is a fellow 
of the American College of Trial Lawyers. 





Ross L. MALONE 
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MEETING PROGRAMS 


Hutchinson, Kansas, May 7-9, 1959 


WEDNESDAY, MAY 6, 1959 


— a.m.—County Attorneys Meetings 

— am.—City Attorneys Meetings 

12:00 noon—Executive Council—Lunch and 
Meeting—Baker Hotel 

12:00 noon—Men’s Golf Tournament 


THURSDAY, 


9:00 a.m.—General Assembly — Ballroom — 
Baker Hotel 


a.m.—Ladies Brunch—Hutchinson Town 
Club 


a.m.—ABA, President Ross Malone, 
Speaker—Ballroom—Baker Hotel 


12:15 p.m.—Law School Luncheons— 


Washburn U. Law School—Ballroom— 
Baker Hotel 


Kansas U. Law School—Ballroom—Bi- 
sonte Hotel 


U. of Kansas City—Baker Hotel 
Harvard—Baker Hotel 


Michigan U. Law School—Baker Hotel 


10:30 


FRIDAY, MAY 8, 


9:00 a.m. to 12 noon—Section Meeting—Ball- 
room—Baker Hotel 
“CIVIL JURY TRIAL TECHNIQUES INSTI- 
TUTE”—Judge: Hon. Albin S. Pear- 
son, St. Paul, Minn. 
5:00 p.m.—Attorney for Plaintiff: Hon. Wm. 
H. DeParcq, Minneapolis, Minn. 
Attorney for Defendant: Hon. Sidney P. 
Gislason, New Ulm, Minn. 


SATURDAY, 


12:00 noon—Ladies’ Dutch Treat Luncheon— 
Baker Hotel 
5:00 p.m.—Ancient and Honorable Order of 
$.0.A.B.S.—Ballroom—Baker Hotel 
6:30 p.m.—President’s Dinner—Baker Hotel 
7:00 cee Presidents’ Dinner — Baker 
Hote 


MAY 7, 1959 


2:00 p.m. to 4:30 p.m.—Section Meetings— 
Baker Hotel 
“RIGHT TO WorK LAW” —Philip H. 
Lewis, Chairman 
“EMINENT DOMAIN”’—Robert E. Fer- 
guson, Chairman 
Harry Crane, Topeka, Speaker 
“TITLE STANDARDS” — J. W. Sargent,. 
Chairman 
Richard Jones, Wichita, Speaker 
“THE PRACTICAL APPLICATION OF THE. 
WAGE EARNER PLAN”—Charles Hen- 
shell, Chairman 
Claude Rice, Kansas City, Speaker 
7:00 p.m.—Annual Banquet — Ballroom — 
Baker Hotel 
Hon. Carl F. Conway, Osage, Iowa, 


Speaker 


1959 


12:15 p.m.—Stag Lunch—Convention Hall 


Auditorium 


2:00 p.m. to 5:00 p.m.—Section Meeting 


(Continued ) 

to 5:00 p.m.—Complimentary Fashion-. 
Tea—Wiley Tea Room 

p.m.—Dance, Cabaret and Floor Show—- 
Ballroom—Baker Hotel 


3:00 


9:00 


MAY 9, 1959 


9:00 a.m. to 12 noon—General Assembly—Ballroom—Baker Hotel 
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MARCH ISSUE OF THE KANSAS LAW REVIEW 


A Symposium devoted to the “Legal Problems of the Farmer” will be featured 
in the March issue of the Kansas Law Review. Articles will include: “The 
Legal Status of Tenant Farmers in Kansas” by H. W. Hannah; “Farm Income 
Taxes” by John C. O'Byrne; “The Farmer and His Cooperative” by Edwin H. 
White; “Problems of Farmers in Fluid Milk Marketing” by John C. Gage; and 
“Eminent Domain” by Paul L. Aylward. Student comments will cover: “Federal 
Crop Insurance Corporation,” “Farm Business Units in Kansas” and “Water: 
shed Districts in Kansas.” 


Price: $2.00 per issue, $3.50 per volume. 
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CASE NOTES 


PHYSICIANS AND SURGEONS—CONCURRENT NEGLIGENCE— 
JOINT LIABILITY 


Plaintiff appealed from an order quashing the service of summons had on a nonresi- 
dent defendant in a malpractice action against two doctors, one a resident of Douglas 
County, where the action was filed, and the other a resident of Atchison County. Plaintiff 
alleged that the Atchison County doctor negligently failed to treat plaintiff's knee which 
was dislocated, and that the Douglas County doctor, to whom plaintiff was referred, also 
negligently failed to administer treatment; and that the two defendants continued to 
counsel and advise each other after plaintiff was transferred from Atchison County to 
Douglas County, with the result that plaintiff's knee became permanently injured due 
to the concurrent negligence of both defendants. The Supreme Court of Kansas held 
that defendants were properly joined, the negligent omission of each of defendants being 
so related and interwoven in point of time and place that they concurred to produce the 
resultant injury to plaintiff. Cassity v. Brady, 182 Kan. 381, 321 P.2d 171 (1958). 

The original meaning of “joint tort” was that of vicarious liability for concerted action. 
All persons who acted in concert to commit a trespass, in pursuance of a common design, 
were held liable for the entire result. Prosser, Torts § 46 (1955). In such a case there 
was a common purpose, with mutual aid in carrying it out—a joint enterprise—so that 
the act of one in committing the trespass was the act of all, and each was liable for the 
entire damage done. Clark v. Newsam, 154 Eng. Rep. 55 (Ex. 1847). 

The general rule is that if the concurrent negligence of two or more persons results 
in an injury to a third person, they are jointly and severally liable and the injured person 
may recover from either or all. However, persons acting independently, without con- 
cert, plan or agreement, are not jointly liable to the injured person. Le Laurin v. Murray, 
75 Ark. 232, 87 S.W. 131 (1905); Sparkman v. Swift, 81 Ala. 231, 8 So. 160 (1886); 
Lull v. Fox & W. Improv. Co., 19 Wis. 112 (1865). 

The principal case is one of first impression in Kansas dealing with joinder of physi- 
cians in malpractice actions. The rule generally expressed by the courts is that two physi- 
cians, independently engaged by the patient and serving together by mutual consent, 
necessarily have the right, in the absence of instructions to the contrary, to make such 
a division of service as in their honest judgment the circumstances may require. Each 
must not only bring to the case the ordinary knowledge and skill of the profession, but 
also give his best personal attention and care. Each, in serving with the other, is rightly 
held answerable for his own conduct, and as well for all the wrongful acts or omissions 
of the other which he observes and lets go on without objection, or which in the exercise 
of reasonable diligence under the circumstances he should have observed. Beyond that 
his liability does not extend. See Morey v. Thybo, 199 Fed. 760 (7th Cir. 1912); Harris 
v. Fall, 177 Fed. 79 (7th Cir. 1910); Brown v. Bennett, 157 Mich. 654, 122 N.W. 305 
(1909); Keller v. Lewis, 65 Ark. 578, 47 S.W. 755 (1898). If one physician, upon 
leaving temporarily the community in which he is engaged in practice, recommends to 
his patients the employment, in case of need, of some other physician who is not in any 
sense in his employment, nor associated with him as a co-partner, he is not liable for 
injuries resulting from negligence or want of skill in the latter, in case he is — 
In such case the employment of the latter is under an independent contract, and he is 
solely responsible for the result. See Stokes v. Long, 52 Mont. 470, 159 Pac. 28 (1916). 

In Kraft v. Smith, 21 Cal. 2d 124, 148 P.2d 23 (1944), joinder of two physicians was 
allowed under the California Code of Civil Procedure, §§ 379a and 379c, which is similar 
to Kan. G. S. 1949, 60-411, where independently of each other, the physicians treated 
plaintiff at different times and places. It was alleged that the treatment of each physi- 
cian contributed to aggravating certain injuries previously received. The physicians were 
employed in towns approximately 65 miles apart and in different counties, and approxi- 








302 The JOURNAL 


mately nine days elapsed between employment of the two physicians. The court held 
that one of the objects of the reformed or code procedure is to simplify pleading and 
conduct of actions, and to permit the settlement of all matters of controversy between 
parties in one action, so far as may be practicable. Permitting a joinder where possible 
makes for the expeditious disposition of litigation without working hardship to any 
party defendant, and for this reason statutes relating to joinder should be liberally con- 
strued, unless expressly forbidden, to the end that a multiplicity of suits may be prevented. 
Another reason advanced by the court for permitting joinder was the difficulty of proof 
and the hardship of assessing and apportioning damages. Accord, Sherlock v. Manwarren, 
208 App. Div. 538, 203 N.Y.S. 709 (1924). 


Kansas does not follow the confines of the general rule of joinder. In Kansas, two 
or more persons have been regarded as joint tortfeasors, permitting joinder, even in the 
absence of concerted action, where their independent acts supplement one another and 
concur in contributing to and producing a single indivisible injury. Reed v. Mai, 171 
Kan. 169, 231 P.2d 227 (1951); McDaniel v. City of Cherryvale, 91 Kan. 40, 136 Pac, 
899 (1913); Kansas City v. Slangstrom, 53 Kan. 431, 36 Pac. 706 (1894). Those 
whose acts united in producing the injury will be held jointly and severally liable to the 
injured party. Noel v. Menninger Foundation, 175 Kan. 751, 267 P.2d 934 (1954); 
Taggart v. Yellow Cab Co. of Wichita, 156 Kan. 88, 131 P.2d 924 (1942). 


Kansas has held that although in order to be concurrent the negligence of two persons 
must be simultaneous, a primary act of negligence may be so continuous in its character 
that it conjoins with an act of negligence of another committed at a much later date. 
The breaches of duty need only be so related and interwoven in point of time that the 
injuries would not have been received except for the successive and combined negligence 
of the others. Reed v. Mai, supra; Acock v. Kansas City Power & Light Co., 135 Kan. 
389, 10 P.2d 877 (1932). 


Two factors which must be considered when comparing the principal case with prior 
Kansas cases are time and distance. In the principal case there was an elapse of approxi- 
mately five days and a distance of approximately 56 miles between the two negligent 
acts. This represents a much greater difference in time and distance between the negli- 
gent acts than in any prior Kansas case. 


In both the Reed case, supra, and the Acock case, supra, the negligent acts were sub- 
stantially contemporaneous. In the Reed case, plaintiff's automobile was struck by one 
defendant's automobile which threw plaintiff out of the automobile, and the second 
defendant, traveling approximately 200 feet behind the first defendant’s automobile, ran 
over plaintiff's body. In the Acock case, plaintiff was electrocuted when using a tele- 
phone, due to the negligent blasting by one defendant which broke insulators on an elec- 
tric power line, causing the power line to fall down into a telephone line, and the negli- 
gent failure of the defendant power company to properly repair the power line approxi- 
mately one hour later. In both cases it was held that the defendants could be joined 
because the breaches of duty need only be so related and interwoven in point of time 
and place that the injuries would not have been received except for the successive and 
combined negligence of the others. The principal case seems to be an expansion of the 
concept of what is concurrent in allowing joinder under the same rules, due to the fact 
that there was an appreciable increase in both time and distance between the two negli- 
gent acts. 


One of the defendants in the principal case relied upon Rose v. Sprague, 248 Ky. 635, 
59 S.W. 2d 554 (1933), where plaintiff joined several physicians as defendants in a 
malpractice action. The petition alleged separate and independent engagements of each 
of the physicians by the plaintiff, and that the separate treatment of these physicians 
concurred in negligently causing plaintiff's injury. The Kentucky court held that the 
petition stated against each of the physicians a distinct and separate cause of action so 
that joinder was improper. The court defined concurrent as cooperating, and since the 
petition alleged that the physicians were engaged independently of each other during 
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different and distinct periods of time, there was no cooperation, so that each physician 
was liable to his patient for his own wrong or negligence, but not for the negligence 
of the other. The Kentucky court, in reaching this result, was merely following the gen- 
eral rule as set out in Morey v. Thybo, supra. 

The court in the principal case distinguished the Rose case on the ground that in the 
Rose case plaintiff alleged separate engagements of and treatments by each of the physi- 
cians, while in the Cassity case plaintiff alleged that both physicians continued to counsel 
and advise in treating the injuries. The court in the principal case cited Baird v. National 
Health Foundation, 235 Mo. App. 594, 144 S.W. 2d 850 (1940), where joinder of 
several physicians was allowed. However, in the Baird case the action was against a 
health association, and all doctors who were members of the association, who had treated 
plaintiff. The court in the Baird case said that all of the physicians were acting jointly 
in a common enterprise and for a common employer, so all could be joined. However, 
the Baird case seems to fall within the general rule dealing with partnerships, as an- 
nounced in Wemmett v. Mount, 134 Ore. 305, 292 Pac. 93 (1930). Partners in the 
practice of medicine are all liable for an injury to a patient resulting from the lack of 
skill or negligence of any one of the partners, within the scope of the partnership busi- 
ness. Therefore the Baird case would not be authority for the principal case, where no 
partnership was involved. 

The court in the Cassity case also apparently relied on Noel v. Menninger Foundation, 
supra, in reaching their conclusion. In the Noel case it was held that the driver of an 
automobile and the Foundation, which was taking care of a mental patient, could be 
joined and sued in the same action, where their negligent acts (Menninger’s in per- 
mitting the patient to go upon a busy highway when he was unable to understand the 
dangers of so doing, and the driver’s in running over the patient) were so related and 
interwoven that they might combine and become concurrent causes. It should be noted 
that in the Noel case both factors of time and distance were much closer together than 
in the principal case. 

Referral is a common practice among professional men. The result in the Rose case, 
where the physicians were independently engaged under two separate contracts with 
the injury flowing from each of the contracts, and the principal case where the Atchison 
County doctor referred plaintiff to the Douglas County doctor and counseled and advised 
the Douglas County doctor could mean that referral will be a supporting factor in find- 
ing concurrent acts in order to allow joinder, especially where time and distance between 
the acts are far apart. However, under the rule in Stokes v. Long, supra, where recom- 
mendation alone was held not to be grounds for joinder, this conclusion is doubtful. 

It is believed that the correct result was reached in the principal case. Ideally, only 
one suit should be required against all persons who caused damages so that all matters 
of controversy may be decided in one action, and so that pleading is simplified. Further 
support for the principal case is announced in Gibson v. Bodley, 156 Kan. 338, 133 
P.2d 112 (1943), that if it is impossible to apportion the assessment of damages, joinder 
will be allowed. See also 1 Kan. L. Rev. 55 (1952). Regardless of rationale, another 
step is represented toward a more liberal definition of “concurrent” when allowing 
joinder. RICHARD A. Loy. 


BREACH OF CONTRACT—PAIN AND SUFFERING— 
SPECIAL DAMAGES 


This is an action by a patient against a dentist for a breach of oral contract to make 
partial plates to the complete satisfaction of the patient. After completion of the work 
it was discovered that the plates did not fit properly, were painful, and caused actual 
damage to the mouth. The patient alleged that the contract was breached by (1) failure 
of satisfaction, and (2) failure to do skillful work. The trial court found for the plaintiff 
on the first allegation, but held that the second was properly a malpractice action which 
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could only be established by a showing of negligence, lack of care, or incompetence. The 
court did not find that any of these elements had been proven. On the basis of these 
holdings, the plaintiff was awarded damages for the consideration paid for the plates, 
and for pain and suffering. Upon appeal the court held the patient could recover only 
the value of the consideration. Carpenter v. Moore, 322 P.2d 125 (Wash. 1958). 

The majority based its reasoning on the rule of damages that a party may not recover 
for a breach of contract for any result which was not a direct, natural and proximate 
result of the breach, and which would not have been usual, foreseeable or reasonab} 
contemplated by both parties as a likely consequence of a breach. Although not ont 
ically mentioned by the court, the familiar case of Hadley v. Baxendale, 9 Exch. 341, 
156 Eng. Rep. 145 (1854) furnished the initial concrete expression of this rule. 5 Willis- 
ton, Contracts 1344, 1356 (Rev. ed. 1937); McCormack, Damages 138 (1935). 

In the principal case, the court concluded that damages for consideration would be 
justified on the basis of this rule, but citing Foss v. Pacific Tel. & Tel. Co., 26 Wash. 2d 
92, 173 P.2d 144 (1946), denied damages for pain and suffering as not reasonably con- 
templated as results of a breach of a guarantee of satisfaction. 


The dissenting opinion in Carpenter concurred in the adoption of the Hadley v. Baxen- 
dale rule, but objected to the manner in which it was applied. Acknowledging the cor- 
rectness of awarding oe for the consideration, the dissent argued that the trial 
court’s award of damages for pain and suffering was also correct and justified. This 
opinion said pain and suffering were reasonably contemplated by the parties as a result 
of a breach of the contract. 


It would appear that the court could have applied the Hadley v. Baxendale concept to 
arrive at the same result without having to consider the problem of contemplation or 
foreseeable results in regard to the pain and suffering. Since the contract was for satis- 
faction, the breach was the failure to satisfy, and the basis of damages would be the 
breach itself or the results of the breach. It can not logically be said that the pain and 
suffering resulted from the dissatisfaction of the patient, on the contrary, they were the 
primary cause of her lack of satisfaction. Since absence of physical discomfort was not 
the result contracted for, and because it was a cause rather than a result of the breach, 
one could argue that it would not properly be the basis of damages for a breach of the 
contract. 


However, the primary conflict in the principal case revolves around what is reasonably 
contemplated by the parties to a contract. The opinion of the court adopts the view 
held by the vast majority of jurisdictions that only the monetary loss involved in a breach 
was contemplated by the parties to a contract, and therefore damages are limited to that 
loss. This would logically — pain and suffering both from contemplation of the 
parties and as the basis of an award of damages. Traditionally, personal injury, even 
when arising from a contract situation, has not been allowed as grounds for recovery 
for breach of that contract. Marty v. Somers, 35 Cal. App. 182, 169 Pac. 411, 74 ALR 
1257 (1917); Hildreth v. Western Union Tel. Co., 56 Fla. 387, 47 So. 820 (1908); 
Frankel v. Wolper, 181 App. Div. 485, 169 N.YS. 15, 74 ALR 1260 (1918); Yeager 
v. Dunnavan, 26 Wash. 2d 559, 174 P.2d 755 (1946). Kansas has adopted this general 
interpretation in regard to contracts for medical treatment. Cassity v. Brady, 182 Kan. 
381, 321 P.2d 171 (1958); Coulter v. Sharp, 145 Kan. 28, 64 P.2d 564 (1937). See 
also Travis v. Bishoff, 143 Kan. 283, 54 P.2d 955 (1936). 


The dissent adopts a broader view of contracts. This opinion contends that the pe- 
cuniary aspects of a contract may be less important to the parties, or to the party suing 
on the breach, than some other objective. The dissent speaks of a “special” contract as 
involving some primary interest other than monetary. A guarantee of satisfaction is 
“special” in the mind of the dissent, and the minority supposes that the parties contem- 
plated that a breach would result in such intangible results as pain and suffering. It is 
argued that these contemplations would have of greater concern to the plaintiff 


than the actual fees she paid the dentist; therefore such a result as pain and suffering 
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should logically be the basis of damages for a breach of contract. The dissent is supported 
by a few decisions which allowed physical injury as the basis of recovery for contract 
damages. Klein v. Williams, 194 Miss. 699, 12 So. 2d 421 (1943); Hood v. Moffett, 
109 Miss. 757, 69 So. 664 (1915); Frank v. Malinak, 232 App. Div. 278, 249 N.YS. 514 
(1931). While these cases did not dwell on the idea of contemplation, the inference 
was that the resulting harm in each case was a proximate result of the breach, and reason- 
ably supposed to have been contemplated. 


With the problem of contemplation there is a lack of definitive guides. There are no 
real devices for ascertaining just what was in the minds of the parties. It is submitted 
that a shortcoming of the dissent is the failure to offer a test by which broadened con- 
templations may be gauged. Individual interpretation and sense of reasonableness within 
certain arbitrary limits is evidently the method of determining contemplation. It appears 
that the courts consider pain and suffering as so unlikely to be contemplated that as a 
matter of law it is cuttile the arbitrary limits of contemplation. 

New Hampshire adopted a third view of pain and suffering in regard to contracts 
which avoids the problem of determining contemplation. This jurisdiction holds that 
damages for a breach of contract to cure are awarded for the value difference between 
the promised condition and the actual condition of the patient after treatment. Suffering 
and pain are merely factors in determining the value of the uncured condition. McQuaid 
v. Michou, 85 N.H. 299, 157 Atl. 881 (1932). 

Since the majority in the principal case rejects pain and suffering as the basis of re- 
covery on a contract, and most courts are in accord, the apparent conclusion is that they 
must be established as elements of tort action. In this regard the dissent criticises the 
court for maintaining the distinctions between tort and contract allegations in spite of a 
civil action statute abolishing the common law forms of action. The view expressed in 
the dissent is that the court should consider the facts as proven, and award damages 
upon them, without categorizing specific injuries. 

It is true that most courts do consider the differences in the cause of action for torts 
and contracts. It is submitted that this is in part due to precedent and tradition, but that 
there is also logic behind the distinctions. 


The principle behind the maintenance of the distinctions seems to lie in the difference 
in their nature. The courts apparently view contracts as exchanges between the parties, 
with some monetary standard as the measure of their respective loss or gain. If one 
party violates the contract, the courts interpret their function as relieving the financial 
loss by putting the plaintiff in as good a financial position as he would have been had 
the defendant not breached the contract. Stewart v. Rudner, 349 Mich. 459, 84 N.W.2d 
816 (1957); Colvin v. Smith, 276 App. Div. 9, 92 N.YS. 2d 794 (1949); Frankel v. 
Wolper, supra; 5 Williston, Contracts $§ 1338, 1339, 1340A, 1342 (Rev. ed. 1937); 
McCormack, Damages § 137 (1935). Since incidental pain and suffering are not 
monetary, they are not properly the subject of recovery on the basis of the contract. 
Timmons v. Williams Wood Products Corp. 164 S.C. 361, 162 SE. 329 (1932); 
Yeager v. Dunnavan, supra. This of course does not exclude recovery for pain and suf- 
fering when the absence of pain and suffering was the specific result contracted for. 


Torts on the other hand involve interests in addition to the pecuniary loss, and the 
contemplation of the parties as to their injury is immaterial. Here the courts attempt to 
soften the non-financial loss, whatever it may be. Robins v. Finestone, 308 N.Y. 543, 
127 NE. 2d 330 (1955). 


Essentially a contract action is for breach of duty imposed by the contract, whereas 
a tort action is for breach of duty imposed and implied by law. Union v. Smith, 145 Tex. 
399, 198 S.W. 2d 729 (1946). Using this test, pain and suffering can most logically 
be considered a tort action, as the duty not to inflict them can be more fairly said to arise 
from a duty in the law rather than the contract between the parties. It has been suggested 
that if the action is not maintainable without pleading and proving the contract, and 
where the basis of the action is the breach of that contract, either by malfeasance or 
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nonfeasance, it is in substance an action on the contract, regardless of the pleading. Union 
v. Smith, supra. On the other hand, if the negligence is the principal aspect of the case, 
and a contract serves merely as an inducement to the action or as a foundation for the 
plaintiff's right to enjoy the benefit of the duty imposed by law, it is tort action. Aleutco 
Corp. v. United States, 244 F.2d 674 (3rd Cir. 1957); McClure v. Johnson, 50 Ariz. 76, 
69 P.2d 573 (1937); Compton v. Evans, 200 Wash. 125, 93 P.2d 341 (1939). 


A cause of action against a doctor or dentist for breach of a contract to accomplish a 
particular result is held to be entirely separate from the cause of action for malpractice, 
though both cases-may arise from the same transaction. Colvin v. Smith, supra. A cause 
of action for malpractice is predicated on the lack of skill or care, or the presence of 
negligence, whereas an action against one for breach of contract is based on failure to 
perform a particular agreement. Following from this, damages recoverable from a physi- 
cian for malpractice are for personal injuries, while damages for a breach of agreement to 
accomplish a specific result are restricted to payments made, and expenditures for treat- 
ment flowing necessarily from the breach. This reasoning holds that negligence, the basis 
of tort action, is foreign to contract action. Robins v. Finestone, supra; Colvin v. Smith, 
supra; Stewart v. Rudner, supra. 

It is in reference to the statute of limitations that the distinctions have most frequently 
been drawn between tort and contract actions. In numerous instances injured parties 
who have lost a cause of action for personal injury by the running of the statute for con- 
ventional torts have attempted to recover by alleging their injury as a breach of contract. 
The courts have consistently looked at the essence of the action, and classifying pain, 
suffering, and personal injury as tortious, have denied recovery on the contract. Marty 
v. Somers, supra; Keirsey v. McNeemer, 197 Ill. App. 173 (1915); Hales v. Raines, 162 
Mo. App. 46 (1911); Colvin v. Smith, supra; Horowitz v. Bogart, 218 App. Div. 158, 
217 N.Y. 881 (1926); Reeves v. Wilson, 105 Wash. 318, 177 Pac. 825 (1919). Kan- 
sas has resolved these issues in the same manner. Coulter v. Sharp, 145 Kan. 28, 64 P.2d 
564 (1937); Travis v. Bishoff, supra. 

In Kansas there have been no cases involving recovery for pain and suffering result- 
ing from alleged negligence in the performance of an express agreement to cure or 
satisfy. However, there are enough cases involving the status of negligence, and pain 
and suffering, to reasonably suggest how this jurisdiction might be expected to hold. 

Kansas has abolished the common law forms of action (Kan. G.S. 1949, 60-702), 
but does not hesitate to freely consider the differences in tort and contract actions. In 
several cases where an implied or express contract existed between a doctor and patient, 
and malpractice and negligence were established, the patients were denied recovery for 
the personal injury if the statute of limitations for traditional tort actions had expired. 
These cases were plead in the form of a breach of contract, but the court refused to 
acknowledge them as such. The court followed the idea that regardless of the form of 
allegation or the existence of a contract, the action was tort, not contract. Cassity v. 
Brady, supra; Foster v. Kopp, 151 Kan. 650, 100 P.2d 660 (1940); Coulter v. Sharp, 
supra; Travis v. Bishoff, supra; James V. Grigsby, 114 Kan. 627, 220 Pac. 172 (1923). 
For other personal injury cases in which recovery was sought on the basis of a breach of 
contract, but was denied and held to be properly a tort, see Sundgren v. Topeka Trans. 
Co., 178 Kan. 83, 283 P.2d 444 (1955); Morris v. Dines Mining Co., 174 Kan. 216, 
256 P.2d 129 (1953). 


Stated simply, the courts seem to view a contract as a relationship in which the parties 
transact with specific purposes in mind. These purposes generally involve financial con- 
sideration. When called upon to furnish a remedy for a breach of a contract, the courts 
evidently conceive of their role as limited to a consideration of those specific purposes. 
Plaintiffs are not permitted to use the existence of a contract to recover losses which 
were not related to the specific purposes of the contract, and which did not result from 
a breach of the contract. Therefore, the courts have limited contractual recovery to what 
they felt was reasonably contemplated by the parties as the specific purpose of their con- 
tract. 
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On the other hand, torts involve no prior relationship between the parties, but include 
any unjustified injury or damage brought about by the defendant. In the principal case, 
the court concluded, and most jurisdictions would seem to concur, that parties to a con- 
tract not specifically relating pain and suffering would not reasonably contemplate its 
existence as a result of a breach. This would leave the plaintiff to her remedy in tort. 

It is submitted that the policy of the courts in drawing these distinctions between tort 
and contract action is justified. It was not the purpose of the modern pleading statutes 
to eliminate the element of various causes of actions, but only the rigid, formalized plead- 
ing. Merely to present a body of facts relating an injury cannot fairly be accepted as 
sufficient to constitute recovery from a defendant. In regard to alleged breach of contract, 
the courts want to avoid recovery for all remote and fancied injury which the plaintiff 
may claim to have contemplated. In order to prevent opening the way for unreasonable 
claims based on contract, the courts have established criteria which amount to rules of 
law rather than questions of fact. One of these is that pain and suffering were not con- 
templated by the parties to most contracts. Since the tort remedy is available for a valid 
claim, there is no injustice in this result. TERRY N. FISKE. 


AUTOMOBILES—BAILMENT TO MINOR—IMPUTED NEGLIGENCE 
OWNER-PARENT 


Plaintiff permitted his minor son to drive plaintiff's automobile on a personal mission 
of the son, and a collision ensued between plaintiff's and defendant's automobiles, the 
latter being driven by a servant of the defendant. The jury found negligence of de- 
fendant’s servant and causative contributory negligence of plaintiff's son. The defendant 
requested instructions that any negligence on the part of the son which was the proximate 
contributing cause of the accident be imputed to the plaintiff by operation of Maine 
RS. § 156 (1954), which provides: “Every owner of a motor vehicle causing or know- 
ingly permitting a minor under the age of 18 years to operate such vehicle upon a high- 
way, and any person who gives or furnishes a motor vehicle to such minor, shall be 
jointly and severally liable with such minor for any damages caused by the negligence 
of such minor in operating such vehicle.” The presiding justice refused the instruction 
on the grounds that this statute does not #mpute to the car's owner the driver's negligence 
and thus does not deny the owner any recompense for his loss caused by defendant's 
negligence. Held: Affirmed. The statute directs the automobile owner to be held jointly 
and severally liable, but does not preclude the owner’s recovery as the statute does not 
impute negligence. York v. Day’s Inc., 140 A.2d 730 (Me. 1958). The court treated 
the relationship of plaintiff-owner and driver-son as that of bailor and bailee. 

There was no common law liability for an owner-bailor for negligent damage caused 
by his bailee, nor was the bailor hindered in recovering from a blameworthy third person 
damages to his chattel because of the confluent contributory negligence of his bailee. 
Robinson v. Warren, 129 Me. 172, 151 Atl. 10 (1930); New York, L. E. & W.R. Co. v. 
New Jersey Electric Ry. Co., 60 N.J.L. 838, 38 Atl. 828 (1897); Rogers v. Saxton, 305 
Pa. 479, 158 Atl. 166, 80 ALR. 280 (1931); Lloyd v. Northwestern Pacific Railway 
Co., 107 Wash. 57, 181 Pac. 29, 6 ALR. 307 (1919). Therefore, the liability of an 
owner of an automobile, who appears as a bailor, is generated entirely by statute, and 
the refusal to recompense the owner-bailor from a culpable third person for harm to his 
car must be directed by statutory fiat. In the view of the Maine court the notable words 
of the act are “. . . shall be jointly and severally liable with such minor for damages 
caused by the negligence of such minor in operating such vehicle.” These words “liable 
with such” were at least inept if used by the legislature to ascribe to the statutory bailor 
the contributory negligence of his bailee. York v. Day’s Inc., supra. 

Problems wherein a factual legal relationship cee | imputation of negligence is 
found to exist between the minor and the owner, in the absence of a statute, are beyond 
the scope of this note. The majority of states have made statutory provisions covering 
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the special problem of bailment of automobiles to minors. Categorizing the courts’ de- 
cisions, the statutes are held to either: (a) expressly provide i the imputability of 
negligence; (b) impart a legal relationship between owners and drivers to support im- 
putation of negligence, or (c) provide for absolute liability to owners with no dis- 
closure of imputed negligence. 

(a) Express provision to impute. 

In expressly providing for the imputability of negligence the legislatures usually employ 
very basic terminology which clearly conveys such intent. The Delaware court in Wester- 
gren v. King, 48 Del. 158, 99 A.2d 356 (1953) construed their initially un-amended 
statute, 21 Del. C. § 6106 (which was very similar to both the Maine and Kansas stat- 
utes) to mean the minor’s negligence can be imputed to the owner omly im actions 
brought by the third persons against the owner, but contributory negligence cannot be 
imputed to the owner in an action brought by the owner against an allegedly negligent 
third party. While the case was pending the legislature realized the necessity of amend- 
ing the statute to impute the bailee’s negligence to the bailor irrespective of who brought 
the action, and added to the statute: “. . . and the negligence of such minor shall be 
imputed to such owner or such person for all purposes of civil damage.” 

In Milgate v. Wraith, 19 Cal. 2d 297, 121 P.2d 10 (1942), the California court im- 
puted the contributory negligence of a borrowing bailee to the bailor under a statutory 
clause which provides that negligence of any person using or operating the owner's car 
“. . . shall be imputed to the owner for all purposes of civil damage.” Cal. Veh. Code, 
§ 402a (1937). The court said that this statute can be interpreted in no other sense than 
to include actions by owners against third parties, and cannot be restricted to actions 
by third persons against the owner. 

The Louisiiana court also imputes contributory negligence to such an instance under 


a statute, LSA-Civil Code, Article 2318, which directs that the father or mother “. . . are 
responsible for the damage occasioned by their minor or emancipated children, residing 
with them. . . .” Di Leo v. Du Montier, 195 So. 74 (La. 1940). 


(b) Imparts legal relationship. 


The Municipal Court of Appeals for the District of Columbia imputed the contributory 
negligence of a bailee on an agency theory under the Automobile Financial Responsi- 
bility Act, D. C. Code § 40-401 (1951), which states “. . . the operator shall. . . be 
deemed to be the agent of the owner. . . .” National Trucking & Storage Co. v. Driscoll, 
64 A.2d 304 (D.C. Munic. Ct. App. 1949). 

The Wisconsin court in Schiebe v. Town of Lincoln, 223 Wisc. 425, 271 N.W. 47 
(1937), interpreted their statute, Wisc. Stat. § 85.08(la) (1935), which provides that 
the parent would be liable “. . . for any and all damages growing out of the negligent 
operation. . .” to impute the contributory negligence of a minor-bailee to the father- 
bailor on the basis that the statute made the bailment tantamount to agency. In the com- 
panion case, 223 Wisc. 417, 271 N.W. 43 (1937), in which the daughter by guardian 
sued the city for an alleged highway defect, the court said that the above quoted portion 
of the statute amounts to a “legislative declaration” that when a parent consents to the 
use of his car by his child he cannot claim that the child is a bailee or is acting inde- 
pendently of him in any sense of the word. 


(c) Absolute liability. 


In this category the courts revert to the special purpose of the statute to resolve the 
issue of imputability. The purposes are deemed to be either (1) “to promote more care- 
ful driving” by deterring the bailment of automobiles to those whom the legislature 
deemed too young for careful driving, or (2) for the purpose of providing Financial 
responsibility for a driving minor's accident liability. if it be their interpretation that 


the statute's purpose is “to promote more careful driving” and to deter such bailments, 
then the negligence is imputed. National Trucking & Storage Co. v. Driscoll, supra. If 
the legislative intent in enacting the statute is said to be solely to provide financial 
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responsibility, then negligence is not imputed. Christensen v. Hennepin Transp. Co., 
215 Minn. 394, 10 N.W. 2d 406 (1943). 


The Iowa court held in Secured Finance Co. v. Chicago R. I. & P. Ry. Co., 207 Ia. 
1105, 224 N.W. 88 (1929) that Iowa Code § 5026 (1927), (statute similar to Kansas’) 
was broad enough to cover all the legal relations of principal-agent, master-servant, and 
bailor-bailee. The court said that since the statute creates the relationship of principal- 
agent between the owner and the driver, then it necessarily follows that such agent's 
negligence is imputed to the principal. This holding was overruled in Stuart v. Pilgrim, 
247 Ia. 709, 74 N.W. 2d 212 (1956), construing Iowa Code § 321.493 (1954) super- 
seding § 5026 (1927), in which the court reasoned that legislative intent is not mani- 
fested in the statute to impute contributory negligence to the owner nor to create a legal 
relation of principal-agent. The purpose of the statute, said the court, is not to free a 
negligent third party from such negligence, but “goes no farther than to place liability 
for actionable negligence of the driver upon the owner.” Here then we see that if in 
fact the legal relationship of principal-agent existed, then the liability would have been 
imputed; however, when the relationship in fact was absent there was no basis for such 
an imputation. 


In the face of a statute which provided that the operator of the automobile will be 
deemed the agent of the owner, the Minnesota court in Christensen v. Hennepin Transp. 
Co., supra, construing Minn. Stat., §§ 170.01 to 170.19 (1941), refused to impute the 
bailee’s negligence to the bailor. The court said that the legislative purpose manifested 
was to — financial responsibility and this did not necessitate imputing the negligence 
of the bailee. 


The New York court seemingly subscribes to their statute the purpose of absolute 
liability to the owner with no disclosure of imputed negligence. In Mills v. Gabriel, 284 
N.Y. 751, 31 N-E. 2d 512 (1940), they held that the bailor-owner was not barred by 
the contributory negligence of the autonomous bailee, this in view of a statute, N. Y. Ve- 
hicle and Traffic Law § 59 which reads: “Every owner. . . shall be liable and responsi- 
ble for death and injuries resulting from the negligence. . . by any person legally using 
or operating the same. . . .” The court reasoned that the statute was not sufficient to 
bar the bailor-owner’s common law right of recovery since the purpose of the statute 
was to “remove the hardship which the common-law rule visited upon innocent persons 
by preventing ‘an owner from escaping liability by saying that his car was being used 
without authority, or not in his business.” 

The Kansas statute which deals with the problem at hand, Kan. G. S. 1949, 8-222, pro- 
vides the same basic recourse as the Maine statute quoted in the principal case, but Kansas 
has used the words “drive” and “driving” vice “operate” and “operating” and has a 
sixteen year age limitation. The statute was interpreted in Jacobs v. Hobson, 148 Kan. 
107, 79 P.2d 861 (1938), wherein the court notes that the statute does not make the 
owner of the automobile negligent per se, but merely makes him liable for damages in 
the event the minor’s negligent operation of the car caused the damage. 


The problem of whether the contributory negligence of the son could be imputed to 
the father so as to bar his cross-petition arose under this statute in Gatz v. Church, 180 
Kan. 15, 299 P.2d 81 (1956). Both parties appealed from orders which overruled the 
demurrer of each to the opposing party’s evidence. However, since the statutory liability 
of the owner arises from the negligence of the driver, and the question of negligence 
was yet undetermined, the problem was not here resolved. 


In Re Estate of Bisoni, 171 Kan. 631, (entitled Bisoni v. Carlson) 237 P.2d 404 
(1951) involved both the guest statute, Kan. G. S. 1949, 8-122(b) and the owner lia- 
bility statute, Kan. G. S. 1949, 8-222. In this case the son was allowed to drive an old 
car with mechanical failures, which belonged to the father, and he thereafter picked up 
friends to go for a ride. Due to the driver's negligence an accident resulted and one of 
the guest riders was killed. The court held the father liable under Kan. G. S. 1949, 8-222, 
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even though the son was not gross and wantonly negligent and therefore was not him- 
self liable under Kan. G. S. 1949, 8-122(b). This interpretation was upheld in Ware 
v. State Farm Mutual Automobile Ins. Co., 181 Kan. 291, 311 P.2d 316 (1957). 


It is submitted that the Kansas court in determining the imputability of the driver's 
negligence under the owner liability statute, Kan. G. S. 1949, 8-222, might very well 
deny imputability using the basis that the principal case employed; that is, the words 
“liable with such” apply only to dictate liability and not to impute negligence, contribu- 
tory or otherwise. Our court said in the Bisoni case, supra, that “A statute creating a 
new liability or increasing an existing liability, or even a remedial statute giving a remedy 
against a party who would not otherwise be liable, must be construed in favor of the 
persons sought to be subjected to their operation.” However, since the statute has been 
before the court only in isolated instances, the court has not had the opportunity to state 
whether the statute’s purpose was to deter bailment to minors or merely to provide fi- 
nancial responsibility, which has been the crux of the issue in other jurisdictions having 
similar statutes. If the purpose is to deter bailments, then negligence can be imputed; 
but if the purpose is to provide financial responsibility, then as the statute in its present 
form does not expressly provide for the imputability of negligence, nor does it impart 
a legal relationship, the end result would be that only the liability, not the negligence, 
befalls the owner. BERNARD E. WHALEN. 
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CASE NOTE 


TRADE MARKS, TRADE NAMES AND UNFAIR COMPETITION— 
WHAT COMPETITION UNLAWFUL—CONSTITUTIONAL 
AND STATUTORY PROVISIONS—VALIDITY 


The plaintiff, a corporate manufacturer and distributor of dairy products, brought an 
action for a declaratory judgment declaring Chapter 303 of the Session Laws of 1955 
of North Dakota unconstitutional and void. The challenged statute, among other things, 
prohibited a manufacturer or processor of dairy products from discriminating in favor 
of particular retailers by furnishing advertising materials, lending money, and extending 
credit in excess of 30 days. Fines and imprisonment were provided for violators. The 
trial court granted the injunction requested and rendered judgment holding the entire 
statute unconstitutional and void under Sections 13 and 16 of the state constitution. 
On appeal, the state Supreme Court held that only those portions of the statute which 
had been challenged were unconstitutional as being arbitrary and unreasonable restrictions 
upon business practices. Fairmont Foods Company v. Burgum, 81 N.W. 2d 639 (ND. 
1957). 
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The question of what are arbitrary and unreasonable restrictions upon business prac- 
tices has never received uniform treatment by state and federal courts. Most courts simply 
state that the regulation or statute must not be unreasonable, arbitrary, or capricious, ca 
this gives no clear understanding of just what the courts mean. 

The United States Supreme Court in Rast v. Van Deman and Lewis, 240 US. 342 
(1916) said it was the duty of the Court to inquire into the real effect of a challenged 
statute and to declare it invalid where it does not accomplish the purpose for which it 
was enacted. 

In Fairmont Creamery Co. v. Minnesota, 274 US. 1 (1926), the court held a statute 
making it an offense to discriminate in prices paid for dairy products between localities 
unconstitutional as having no reasonable relation to the injustices the legislature in- 
tended to prevent. The court said that the real evil supposed to threaten the cream 
business was payment of excessive prices by powerful buyers with the intent to monopol- 
ize and destroy competition. The court went on to say that looking through form to 
substance, the statute infringes private rights whose exercise does not ordinarily produce 
evil consequences, but the reverse. 


The extent to which a business may be regulated “depends on the nature of the busi- 
ness. . . and on the abuses reasonably to be feared.” Wolff Co. v. Industrial Court, 262 
US. 522 (1923). 


In Nebbia v. New York, 291 U.S. 502 (1933), the United States Supreme Court, 
in upholding a milk price regulation, pointed out that the due process clause of the 14th 
Amendment of the United States Constitution required that the regulation or statute 
must have a “real and substantial relation to the object sought to be obtained.” Nebbia 
v. New York, supra at 525. The Court went on say that the result of this is that a 
regulation valid under one given set of circumstances may be invalid under other circum- 
stances “because the reasonableness of such regulation depends upon the relevant facts.” 
Nebbia v. New York, supra at 525. In other words, the application depends on whether 
the facts in each case make the statute in question a reasonable exertion of governmental 
authority, based upon the evils the legislature intended to prevent, or whether it should 
be struck down as arbitrary and unreasonable. It must be remembered that the Nebbia 
case concerned the “price” regulation of milk. The courts have said that price cutting 
in the milk industry leads to the “watering down” of the milk thus affecting the public 
health and safety and therefore is a valid regulation under the police power. 


The Connecticut Supreme Court in State v. Zazzaro, 20 A.2d 737 (Conn. 1941), held 
that an act prohibiting a liquor permit holder from receiving credit in excess of 30 days 
was constitutional. This Zazzaro case appeats contrary to the principal case where a 
similar provision was declared to be unconstitutional as being arbitrary and unreasonable. 
A distinction can be made, however, in that the court in the Zazzaro case said the act 
related directly to an important legal purpose, the abolition of the “tied house,” which 
was an evil long recognized in liquor control legislation. The Court then pointed out 
that when a statute is given such a clear and lawful purpose, it is not arbitrary and un- 
reasonable. The court in its holding said: “We fail to discover anything arbitrary and 
unreasonable in this. The prohibition has direct and rational relation to its purpose.” 
State v. Zazzaro, supra at 741. It further might be observed that the courts seem in- 
clined to favor statutes regulating the sale of liquor by holding them constitutional, 
whenever possible, under the police power of the state. 


The Kansas Supreme Court held in Carolene Products Co. v. Mohler, 152 Kan. 2, 
102 P 2d. 1044 (1940), that a filled-milk statute which prohibited the adding of any 
fat or oil to milk other than milk fat, was constitutional. The court said the obvious 
— of the statute was to preserve the health of the citizens and prevent deception 

y the selling of a product such as skim milk, which had coconut oil added. The Court 
said that no statute should be declared unconstitutional unless “its infringement of the 
superior law is clear beyond substantial doubt.” Carolene Products Co. v. Mohler, supra 
at 8. 
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On April 3, 1957, the Kansas Legislature passed Chapter 309 of the Session Laws 
of 1957 of Kansas (G. S. 1957 Supp. 50-501 to 50-510). Like the North Dakota statute 
considered in our principal case, this law deals with unfair trade practices in the dairy 
industry. Many of the provisions of this Kansas Act coincide with those of the North 
Dakota statute which were declared unconstitutional. It is submitted that the evils 
intended to be prevented by the Kansas Legislature are the same as those the North 
Dakota Legislature intended to prevent. 


The North Dakota statute Sec. 1,(2),(b), states that it shall be unlawful for a 
wholesaler in dairy products to: 


“sell or rent any advertising material. . . except materials. . . advertising the 
vendor's own products, providing that not more than one-third of the space or cost 
in the advertising material. . . be used to identify the retailer.” 


The North Dakota Court held this section unconstitutional as arbitrary and unreasonable 
as no showing was made that it bears any relation to the public health, morals, or general 
welfare. Sec. 3,(a) of the Kansas statute provides: 


. No outside advertising furnished shall advertise items other than dairy prod- 
ucts of such wholesaler. . .” 


Then again in Sec. 3,(e), this Kansas act states that such wholesaler or distributor may 
not: 


“Pay to or credit a retail dealer or pay for. . . the benefit of a retail dealer for 
any advertising. . .” 


Here we observe that both the Kansas and North Dakota statutes were designed to pre- 
vent basically the same trade practices. However, it will be noted that the phrase “for 
the benefit of the retail dealer,” as used in the Kansas act, is an all-encompassing ene 
and exactly what was intended is not at all clear. 


Sec. 1,(2),(g) of the North Dakota statute forbids wholesalers to: 
“Extend credit to any retail outlet in excess of 30 days payable 15 days thereafter.” 
Sec. 3,(h) of the Kansas act makes it illegal to: 


“Extend credit to a retail dealer beyond the normal periods of payment commonly 
prevailing in the business territory of the sale.” 


The North Dakota Court held this to be clearly an unreasonable restriction upon a whole- 
saler’s right to extend credit to a retailer in accordance with legitimate business practices. 


A further example of the reasonableness of the restrictions imposed by the Kansas 
statute can be found by comparing North Dakota statute Sec. 1,(2),(d) against Sec. 
3,(b) of the Kansas act. The North Dakota statute forbids wholesalers to: 


“Loan or underwrite loans except that vendors can help retailers buy dairy refrigera- 
tion, storage, display and selling equipment, when the loan is for no more than 
90% of the purchase price, secured by a chattel mortgage bearing 5% interest rate 
and payable in not more than 36 months.” 


Here, the North Dakota Court said it is hard to see how these trade practices would 
stifle competition or tend to create monopolies, but rather would tend to do the opposite 
by enabling certain retailers who need financial assistance to remain in business. (‘The 
Kansas statute provides for even higher interest rates and tighter restrictions on the 
repayment of loans.) 

The majority of the courts have thus held that in deciding the validity of a statute 
under the 14th Amendment of the United States Constitution, three things are to be 
considered: (1) Can the statute, under any set of facts, accomplish the purpose for 








314 The JOURNAL 


which it was enacted; (2) Does the statute bear a relation to the facts of the. instant 
case; and (3) Does the statute place unreasonable restrictions upon business practices? 


It is often difficult to determine just what the economic evils are which the legisla- 
ture intended to prevent. While the decisions themselves shed little or no light on the 
subject, such evils surely were foremost in the minds of the court in reaching their 
decisions. 

It is apparent that the legislature, in passing this dairy act, was desirous of preventing 
certain wholesalers of these dairy products from creating a monopoly. It was perhaps 
feared that such a monopoly could be created if a large wholesaler were allowed to lend 
money, furnish advertising materials, and extend credit in excess of 30 days to certain 
retailers, while at the same time refusing such services to other retailers who did not 
purchase exclusively from him. This could force the smaller wholesaler to either furnish 
these services or risk losing his customers. It is possible this could eventually put this 
small wholesaler out of business, thus enabling the large wholesaler to perhaps create 
a monopoly within his area of operation. All this, it is contended, would be to the 
detriment of the public health and welfare. 


The next question to be determined is whether the statute reasonably tends to prevent 
the evils for which it was enacted? This in turn will depend on the facts of the individual 
case. The cases upholding such statutes imply that by permitting these so called “unfair 
practices” to exist, it is possible monopolies would be created and this, in turn, might 
impair the public health as such monopolies could then affect the quality of the product 
involved. Thus, if it can be shown that the facts of the instant case are such that the 
statute does not tend to prevent these feared evils, then it must be struck down as an 
unreasonable and arbitrary restraint on business practices and the right to contract. 
Such was the holding in the Burgum case. It is suggested that a similar holding could 
be reached by the Kansas Court. C. DEAN SCOTT. 
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JONES ON EVIDENCE (Civil and Criminal) Fifth Edition (Revised and Enlarged) 
by Spencer A. Gard, Judge of the 37th Kansas Judicial District, published and for sale 
by: Bancroft-Whitney Company, McAllister and Hyde Streets, San Francisco 1, California. 
Four volumes. Twenty-seven chapters. 

Jones on Evidence is for practicing lawyers. It presents the rule, its variations, and 
enough explanation to make the rule completely clear. This extremely practical treat- 
ment distinguishes JONES from all other texts and makes it of maximum value! It helps 
you _ your presentation with confidence, no matter how unfamiliar the point in- 
volved. 

Here is your practical guide to the modern presentation of evidence—a comprehensive 
manual which outlines the techniques which have been used successfully. . . cautions 
you on methods of presentation which have been found inadmissible. Up-to-date! Con- 
tains thousands of case citations, references to law review discussions, annotation ref- 
erences which have accumulated in the past twenty years. The wealth of recent citations 
sets this work apart from all others. You quickly find what the law is, without having 
to read superfluous discussions of what the law should be. 

Methods of presenting evidence are outlined in detail. You find specific pointers on 
all phases of civil and criminal evidence. You get stimulating ideas which help you 
present your case successfully. . . ideas which give insight into your opponent’s prob- 
able conduct. 

This most modern of all works on evidence brings together recent citations and ref- 
erences never before gathered in one book. It includes references to pertinent discus- 
sions and case notes in all leading law journals. The importance of an easy “lead” to 
such discussions, particularly to your local law journals, cannot be over-emphasized. 

Since 1938 the growing movement to simplify, rationalize, and codify the rules of 
evidence has greatly influenced law school education and judicial thinking. The Uniform 
Rules of Evidence, promulgated by the National Conference of Commissioners on 
Uniform Laws in 1953, under the chairmanship of Judge Gard, were approved by the 
American Bar Association and by the American Law Institute. Because of their signifi- 
cance, these Rules are included in full in the Appendix. 


FEDERAL SECURITIES ACT HANDBOOK, by Eliot B. Thomas of the Philadelphia 
Bar, published by the Joint Committee on Continuing Legal Education of the American 
Law Institute and the American Bar Association, 133 South 36th Street, Philadelphia 4, 
Pennsylvania. January, 1959. $3.00. 181 pages. 

This is another of a series of practical texts published by the Joint Committee on 
Continuing Legal Education. Its aim is to help the general practitioner determine 
whether a —— issue of securities by his client will require action before the Se- 
curities and Exchange Commission, to guide him in taking any necessary action and to 
provide basic information regarding techniques followed and problems encountered in 
issuing securities. A practical, “how-to-do-it” approach is taken. Numerous examples 
are given of the practical effect of provisions of the law and regulations. 

The handbook discusses in some detail important exemptions from the provisions 
of the Federal Securities Act. It also contains suggestions as to the procedure to be 
followed in taking up difficult questions with the staff of the Securities and Exchange 
Commission. 

A substantial portion of the handbook is devoted to the matter of registration of 
securities under the Federal Securities Act. This discussion guides the reader, step by 
step, through the various stages involved in the registration procedure. 

The appendix contains a number of forms which should prove useful to a general 
practitioner faced with the problem of filing a registration statement. 

The author is a practicing lawyer with many years of experience in filing registration. 
statements and advising clients on problems arising under the Federal Securities Act. 
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BUYING, SELLING AND MERGING BUSINESSES, by Allen D. Choka of the 
Chicago Bar, published by the Joint Committee on Continuing Legal Education of the 
American Law Institute and the American Bar Association, 133 South 36th Street, 
Philadelphia 4, Pennsylvania. December, 1958. $3.00. 178 pages. 


This book deals with the legal, financial, accounting and tax aspects of mergers, con- 
solidations, stock transactions and purchases of business assets. 


The book discusses, among other things, the following aspects of acquiring businesses: 
(1) The various legal factors determining the form of the transaction; (2) S.E.C. and 
blue-sky matters; (3) Business and Operating factors; (4) Financial statement analysis; 
(5) Valuation of businesses; (6) Methods of paying for businesses; (7) Types of con- 
tracts and matters to be covered by the contract; (8) Various legal problems inherent 
in acquisitions (Section 7 of the Clayton Act; Rule X-10b-5; Sale of corporate control; 
Acquiring assets for securities); (9) Minimizing the taxes payable by the buyer and 
seller as a result of the sale of a business. 

Two complete contracts for the sale of a business are reprinted. 


In general, the format of the book is that of an extended check-list to bring matters 
to the attention of the persons concerned. No attempt is made to answer all the prob- 
lems arising out of an acquisition, but the problems are discussed and suggestions 
offered for their solution. 

A prominent lawyer commented, “Its value lies in its practical approach to a difficult 
matter and in its check list method of bringing to the attention of lawyers various aspects 
with which they may not but should be familiar.” 


The author practices in Chicago. He is the assistant head of the legal department of 
a group of family held corporations that are engaged in expansion and diversification 
by acquiring new businesses. He has had extensive and varied experience in the acquisi- 
tion of business enterprises of all kinds. 


THE MODERN PRUDENT INVESTOR (How to Invest Trust Funds), by Charles 
P. Curtis of the Boston, Massachusetts Bar, published by the Joint Committee on Con- 
tinuing Legal Education of the American Law Institute and the American Bar Associa- 
tion, 133 South 36th Street, Philadelphia 4, Pennsylvania. November, 1958. $3.00. 
142 pages. 


The Modern Prudent Investor, Second Edition, November 1958, is another how-to-do- 
it handbook. It aims to make it easier for a practicing lawyer who undertakes at the 
same time to be an active trustee investing his trust funds. The book is based on the 
prudent man rule and on the latest revision of the pertinent sections of the Restatement 
of the Law of Trusts, which are printed in an appendix. 


The book includes pretty much all that a co-trustee needs to know, aside from the 
securities held by the trust and the terms of the will or indenture. It gives an attorney 
for a trust nearly all he needs in addition to the law and the decisions of his state. It is 
written in the belief that investing trust funds is not a science but a practical art. 


It contains an authoritative discussion of the prudent man rule, an inquiry into 
prudence, care, and skill, a number of general considerations and rules of thumb on the 
classifying and diversifying a trustee’s portfolio, and the different kinds of securities. 
Common stocks, high and low yields, the tax on gains and the general level of the 
market are scrutinized in the light of the author's practical advice to lawyers who are 
trustees or concerned with trust funds. 


The author is a distinguished attorney, a trustee of Century Shares Trust, a director 
of Incorporated Investors and of the Incorporated Income Fund, from which experience 
he draws examples of investing. 


CORPORATE TAX ELECTION DISCUSSED IN NEW PLI MONOGRAPH. The 
1958 amendments to the Internal Revenue Code permit certain corporations to elect 
to have their income and losses reported directly by their shareholders. Counsel who 
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advise closely held corporations should consider the advantages of this new form of 
business organization. 

The methods, benefits and other consequences of a corporation electing not to be 
taxed as a corporation are explained in a new Practicing Law Institute publication by 
Robert Anthoine, Professor of Law at Columbia University. The monograph points out 
the usefulness of such a corporation for shifting income within a family group while 
retaining the corporation’s earnings in the business without penalty, providing fringe 
benefits for shareholder-employees, offsetting the corporation’s losses against the 
shareholders’ income, and when selling part of the corporation’s assets. 


This new publication grows out of a recent two-day Forum conducted by the Institute 
in which a panel of tax and corporation lawyers discussed the implications of the 1958 
amendments to the tax law before an audience of over 600 lawyers. 


A domestic corporation, unaffiliated with a group entitled to file consolidated returns, 
may, with the consent of its shareholders, elect this special tax status, if it has only one 
class of stock owned by not more than ten shareholders each of whom is either a citizen, 
a resident individual or an estate. Such election results in the corporation’s undistributed 
taxable income being taxed to its shareholders as though distributed to them as a dividend; 
or, if the corporation has a net operating loss, each shareholder is allowed to deduct 
his portion of it, up to the amount of his investment, either currently, as a carryback to 
a year not earlier than 1958, or as a carryforward. And the long-term capital gains char- 
acter of any of the corporation’s income will be attributed to such income when taxed 
to the shareholders. 


The publication analyzes the technical details and operation of the rules and the prob- 
lems resulting from a shareholder's death, the disallowance of part of the deduction for 
a shareholder-employee’s salary, and the shareholders’ failure to withdraw currently 
their shares of the corporation’s income. It also explains, with extensive illustrative 
calculations, the events which will terminate the election, the computation of the undis- 
tributed taxable income and capital gains that are passed through to the shareholders, 
and what changes can be made to qualify a corporation to make the election. 


Copies of “Corporate Tax Election to Pass Income and Loss to Shareholders”—the 
45-page report by Professor Anthoine—may be purchased for $2 each from the Prac- 
ticing Law Institute, 20 Vesey Street, New York 7, N. Y. The Institute, a nonprofit 
educational institution for practicing lawyers, is now celebrating the twenty-fifth anni- 
versary of its work. 


Other new or revised PLI monographs of special interest to counsel for businesses, to 
be issued within the next few months, are “Taxation of Corporations and Corporate Dis- 
tributions,” “Tax-Free Exchanges,” and “Income Taxes and Real Estate.” Catalogs de- 
scribing PLI’s 75 monographs for lawyers and its 1959 program of 13 one-week summer 
courses will be mailed by the Institute on request. 


AN IMPORTANT REPORT ON LEGAL AID. Almost every significant question 
relating to the need, establishment, and operation of a Legal Aid service has been an- 
swered clearly, authoritatively, and frankly by the Report of the Commission on Legal Aid 
of the Bar Association of the District of Columbia. 


This two hundred page volume, which has just been published and released, is the 
result of two years of concentrated study by a staff of experts under the supervision of 
an eight-member Commission of eminent lay and professional leaders established in 
December, 1955, by the Bar Association “to study all aspects of the problem of pro- 
viding legal assistance both in criminal and in civil matters to persons. . . who are 
unable to secure such assistance through their own financial resources. . . .” 


The depth of the study, the application of information about Legal Aid generally, and 
the persuasive, documented, and logical recommendations of the Commission make this 
Report of singular importance to the District of Columbia. The findings and observa- 
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tions about Legal Aid as a joint responsibility of the legal profession and the com- 
munity make the Study valuable to every legal group and lay organization interested in 
providing legal services for persons unable to pay. 

As a result of the careful study of Legal Aid in the District, supplemented by many 
field visits to other cities and documented by current national statistics supplied by the 
National Legal Aid and Defender Association, the Commission discussed the following 
earmarks of an effective Legal Aid: 


Support of the organized bar. 
Strong governing body. 

Full-time paid staff. 

Confining service to the indigent. 
Maintenance of records. 

. Liaison with social workers. 


This extended study was financed by a grant of $20,000 from the Meyer Foundation 
and a gift of $2,500 from the Bar Association of the District. The printing of the Report 
was made possible by a contribution from the National Legal Aid and Defender Asso- 
ciation. 

Not since the publication of Legal Aid in the United States (Emery A. Brownell, 
Rochester: Lawyers’ Co-operative Publishing Company, 1951) has there been such a 
complete and convincing volume on Legal Aid problems and suggested solutions as is 
this Report. Reginald Heber Smith, the author the the first nationwide study, Justice 
and the Poor (1919), comments to the Chairman of the Commission: 


ANY PY Ly r 


“Over the years I have tried to read every report on Legal Aid by any Bar Asso- 
ciation Committee. Yours is outstandingly the best. . . as your report makes plain, 
equal justice under law depends on concrete action and not on words.” 


The National Legal Aid and Defender Association (American Bar Center, Chicago 
37, Illinois) has a limited supply of the Report which will be sent to bar associations 
wanting to re-evaluate their system of providing legal services to those who are unable 
to pay. 
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The winter Dodge City meeting was 
held December 5 and 6—I think one of 
the finest crowds we have ever had. The 
evening hour, as well as the luncheon, was 
quite a gala affair. The distinguished guests, 
besides myself, were Judge Art Stanley and 
Wes Brown, of the federal judiciary; John 
Shuart, representing the state Bar; and the 
brethren from all of the southwest—about 
125 at the luncheon. It was nice. Those 
who missed it should come another time. 

Charlie Rooney and I went out for a 
day’s quail shoot Thursday, December 4, 
just west of Holton. We had a nice day, 
a nice hunt, and got back by three o'clock 
the same day, believe it or not. 

Ned Russell of Ulysses has a new office, 
about half completed, on the ground floor, 
with all the necessary trim required to 
operate. 

I want to compliment Maurice Wildgen 
of Larned. As president of the Southwest 
Bar, he really put some effort in the job, 
and the results, to me, were most gratify- 
ing. We had a good turnout. 

George Melvin, fishing out on one of 
his country estates, fell and broke his ankle 
—this in September. He has either gotten 
accustomed to the condition, or has out- 
gtown it. Anyhow, the point is, he is all 
right. 

Wayne Allphin is moving from the court- 
house at Lawrence directly across the street, 


over the drug store on the corner. Wes 
Norwood is moving in as county attorney 
of Douglas county in January. 

Charlie Stough went to Chattanooga, 
Tennessee, to attend the N.I.M.L.O. on be- 
half of the city of Lawrence. He was gone 
a week. Several others from the state went, 
also. The only other one who has told me 
was Charlie Lowder of Kansas City, Kan- 
sas. I think Charlie made a second honey- 
moon out of the trip—anyhow, he went on 
to Florida, where he got his Cadillac 
bumped in the rear, and the new wife got 
bumped in the front. The windshield came 
back to meet her. And then, mind you, he 
was pinched for joy driving. His friend, a 
lawyer in Coral Gables, fished him out of 
the clutches of the Dade county police. 

Al Cole resigned the big job in Wash- 
ington. As I remember, he still maintains a 
Holton residence. He may be coming back. 
I know we will all be glad to see him 
home. 

Earl Taggart of Wellington died Jan- 
uary 24 at the home in Wellington. Earl 
had a varied and exciting career as judge 
and as state senator, and made quite a rec- 
ord in the law practice when he and John 
Bradley were partners. I am sorry to lose 
my old friend. 

A change in Hays seems to have Paul 
Ward stepping out of the gas company as 
president, and Norman Jeter stepping in as 
general attorney. Paul says he may set up 
an office in Hays for general practice. The 
clip I have says it is the biggest deal Hays 
has ever seen—the sale of the gas com- 
pany to an eastern interest. 

Orval Fisher and Warner Moore are go- 
ing into the office of Harold Irwin. Jim 
Noone goes up on the court in Henry 
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Martz’s place. The new firm will be Irwin, 
Glaves, Moore, and Fisher, in the Union 
Center Building. Henry Martz is going 
over with Clyde Wendelken, with offices 
in the Brown Building. This at Wichita. 

Martin Hall has volumes 1 through 91 

of the Kansas Reports he would like to sell 
for fifty cents a volume. They are in bad 
shape. The books can be seen at his office 
in Harper. 
Bill Ferguson of Wellington and I went 
down to Caldwell about the middle of Jan- 
uary and sold out Chet Heizer’s office. Chet 
died December 20 at Caldwell. 

The newest firm in Topeka is Pipkin 
and Humpage, with offices in the Colum- 
bian Building. A couple of good boys in 
a new connection. 

Aubrey Bradley is now a member in the 
firm of Alkire, Clausing, Coldsnow, and 
Bradley, with offices in the Fourth Na- 
tional Bank Building in Wichita. This is 
the suite Charlie Yonkey spent a lifetime 
in—in fact, he died there. 

Jim Hansen (his name is Hansen—it 
could have been handsome), a big red- 
headed guy, is the latest addition to the 
Boyer, Hondros, and Donaldson firm in 
Wichita. Henry Herrman left to go with 
Sun-Ra in Tulsa. I don’t know, but I 
would be inclined to wager that the boy 
may some day own Sun-Ra. You know he 
has my old friend, his father, Henry Herr- 
man of Hays behind him. 

Jim Schaefer, son-in-law of Harold 
Malone, is with Smith, Shay, Farmer, and 
Wetta, with offices over in the newly-re- 
modeled Beacon Building. I didn’t know 
the Malones were so anxious to have 
lawyers in the family. They did raise one 
—he is in with his father—Malone and 
Malone, but so anxious were they that they 
induced the girls, of which there are about 
five, to marry lawyers. Now to prove my 
point, I knew mama when she worked as 
a secretary in an office in Nebraska. Her 
first acquaintance with the law stayed with 
her as well. 

Max Regier and Dave Wheeler of New- 
ton (no relation to Dave of Marion) tried 
an arson case for eight and a half days in 
Newton recently. The verdict was for the 
defendant. Max is still talking about that 
case. 

Addison West is now a man of leisure, 
waiting for the bell to toll the time away. 
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He is officing with Jim Cassler at McPher- 
son. He quit the D.A.’s office to go back 
home and show the folks he would be 
worthy, as district judge George Allison 
goes out under the law at the end of his 
term in January, 1961. 

Geeding, Johnson, and Mathews is an- 
other new connection at Wichita. This is 
Art Johnson who was formerly with Don 
Bachmann. 

Pat Kelly of Wichita wanted to make 
public a few remarks he directed expressly 
to Steve Sage at Phillipsburg. He chose my 
column to do so. Seems they were room- 
mates at school, and haven’t seen each other 
since. Pat seems to be upset about it. Bet- 
ter do something, Steve. 


Tom Schwinn of Wellington got beat 
by ten votes for his seat in the house. Tom 
didn’t quite understand why a career of 
promise should be cut so short, particularly 
in view of the fact that the law business 
suffered while he was in Topeka. Try it 
again, Tom, the worm turns. This just 
wasn't your year. Use some of that out- 
door advertising on the firm. 


Rupe Martin of Lyons married as of 
January 1, 1959. Distinction—the first 
lawyer I know of to marry in 1959. I guess 
they never get too old to blush—Rupe did 
when he told me about the marriage. 

Freddie Woleslagel was getting the feel 
of the bench in the Barton-Statford-Rice 
counties district. Freddie gets a newly-re- 
done office in the courthouse, and I notice 
the townsfolk address him as judge. I 
haven't seen Roy McMullen, but rumor has 
it he is going to practice in Great Bend. 
He should. He is good for another half 
century, at least. 

Hutchinson has had a realignment of the 
bar. Bob Gilliland, Johnnie Hayes, and Bill 
Miller left the Martindell organization to 
open up on their own, and have new offices 
on the fifth floor of the Wolcott Building, 
under the firm name as above. Dick Hun- 
ter, Harry Dunn, and Bill Swearer go into 
the old firm, styled Martindell, Carey, Hun- 
ter, Dunn, and Brabets, in the same loca- 
tion on the sixth floor of the Wolcott 
Building. Fred Littooy has gone down to 
Wichita with a bond company specializing 
in city bonds, and in his place Claude Chal- 
fant took in a second son, Mike. Claude 
now has two boys with him, Bill and Mike. 
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John Alden stepped out of the county at- 
torney’s office and went to work for one 
of the Carey enterprises— Fiber Board 
Company—at Hutchinson. 

Pat Thiessen takes over as county attor- 
ney for Reno. He retains Fred Preble, and 
is taking on a youngster—I think he told 
me his name was Dick Goering. Anyhow, 
if I am wrong on the name I'll correct it 
next issue. He takes the bar February 9. 

Paul Smith of Wichita goes on the board 
of regents of Wichita University as of Jan- 
uaty 1. This is quite a feather in Paul's 
cap, and shows early Lawyers’ Coop train- 
ing. Paul was one of our A.LR. editors. 

Gene Combs of Wichita really—I mean 
really—fixed up a suite in the Beacon 
Building. Even the furniture is air condi- 
tioned—ventilated, and new, and modern. 
It is quite a spread. You should all see it. 

Dick Foote, another youngster, came to 
Wichita and opened up on his own in the 
Bitting Building—says he likes the prac- 
tice, and is doing better than he expected. 

Newell George, the new congressman 
from the second district, had an accident 
with his car just before he got ready to go 
back to Washington. He swerved to avoid 
a truck, and hit a tree. The tree didn’t 
move, either. Hence, the collision. It put 
Newell in the hospital for a month or more. 
Newell looked like a defeated gladiator on 
crutches. Don’t worry about that, Newell, 
you will meet a great many more objects 
in Washington you can’t move, either—in 
fact, more than you meet on the road. 

J. D. Fair died in Wichita December 8. 
J. D. had an up and down sort of existence. 
He was one of the first to get into the in- 
surance adjustment business in Wichita, 
and had at one time quite an extensive in- 
surance business. 

Bernie Moy has opened an office on 
North Market Street, across from the court- 
house. Bernie left the county attorney's 
office in December to get out on his own. 
John Wooley left Ora McClellan’s office to 
take the open job in the county attorney's 
office. This in Wichita. 

Bob Morrison left the Frank firm to open 
an office of his own in the Bitting Build- 
ing, and Johnnie Frank restyled the firm 
Frank and Cunningham, with offices in the 
Union National Bank Building. This at 
Wichita. 

Kent Frizzell and Jay Setter have formed 


a partnership over in West Wichita, styled 
Frizzell and Setter. These boys will make 
it in a big way some day soon. 

Dick Docking has been named judge 
pro tem of the Wyandotte probate and 
juvenile court. The probate court in Wyan- 
dotte has a judge and a judge pro tem. The 
work of the court really requires two di- 
visions, so I am told. Anyhow, both men 
keep extremely busy. John Steineger, who 
held the post for a couple of years, goes up 
to the county attorney's office. 

Grover Bryan of Liberal had a $10 fine 
levied on him for a traffic violation. The 
article said Grover was city attorney in 
charge of traffic violators. Anyhow, the 
dopester who wrote the article indicated 
Grover drank his own brew and liked it. 

The W.B.A. had an installation of of- 
ficers, banquet, and minstrel show the night 
of January 21. The lawyers and their wives 
were all that were present, except the 
courts that sit in Wichita. It was an over- 
flow crowd, and a rip roaring show. The 
cast was strictly local, and some with their 
make-up and costumes had the audience 
somewhat baffled for a time. I sat with 
Mrs. Bob Nelson for a while, and she 
didn’t know her own husband in his black 
face. She must have been slightly confused 
in my presence. 

Pete Farabi is ensconed in a new and en- 
larged office over the National Bank in 
Pittsburg. Pete went all out for what it 
takes to modernize an office—looks, and 
is, a very extravagant spread. The good 
thing about the office is the pega greet- 
ing one gets from Mrs. Farabi on entering 
the office. 

Don Musser and Dave Carson split up. 
Don goes on the bench in Judge Resler's 
place. Judge Resler is going out under the 
law after a long and faithful service to the 
bar of Crawford county. Murvyl Sullinger 
goes over with Dave Carson. Judge Resler 
is with Pete Farabi. 

Carl Pingry and Perry Owsley are erect- 
ing a building with double offices, to be 
ready for occupancy about February 28. 
The office is located a block off the main 
street. 

Charlie Menghini is expanding his office 
on the third floor of the National Bank 
Building to include two more rooms. 
Charlie is a pretty busy boy. 
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Olin Biggs has returned to the city court 
after an absence of four years, and John 
Marshall, at the last count, was looking for 
a Democrat lawyer to move in so he could 
appoint him deputy at Girard. Pittsburg 
really had a change in the general com- 
plexion of the bar. 

Henry Asher had quite a siege in the 
hospital. A stroke of some kind laid Henry 
high and dry fora while. The last report 
I had he was doing better, and expected to 
get out very soon. As to whether he can 
get back to the office for a while, I don’t 
know. I doubt it very much. 

Dan Hopson, Jr., got a leave of absence 
from the K. U. law school and is going, or 
has left for Germany to study a new and 
modern constitution designed for Germany. 
Some of the constitutional lawyers seem to 
think it surpasses ours. Dan will know 
about it when he gets back. 

Tim Bannon of Leavenworth sent me a 
New Year’s card with a cut of the new 
office on it. Thanks, Tim, for the card and 
remembrance. It was nice to hear from you. 

Dean Scott resigned from the supreme 
court law clerkship. I guess that is the way 
I should describe it. I didn’t learn what 
Dean has on his mind. 

I notice the Johnson county district 
courts are moving in to stop the Missouri 
lawyers from practicing in Kansas, despite 
the fact that some of them live in Kansas, 
were born in Kansas, admitted in Kansas, 
and their clients live in Kansas. The Mis- 
souri boys are pretty much alarmed over 
the district court decision. It is interesting 
to hear these Missouri boys express their 
views. One today expressed himself as be- 
ing content to let the dog sleep. Missouri 
might come up with something to the ef- 
fect that a lawyer has to practice where he 
lives. The Johnson county bar would be 
the largest in the state, or some would have 
to scurry back. I don’t know of any an- 
swer, but it will be interesting to watch the 
battle of the state line. 

Herk, my hat is off to you. You know, 
I have proved to my entire satisfaction that 
if you talk long enough and loud enough 
you win praise, honor, and glory. You 
know, I have talked so long about law 
books that I sell some occasionally. Now 
look at you—elected to membership in the 
Law Science Academy of America, and also 
elected to a senior membership in the Inter- 
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American Bar Association. This latter or- 
ganization is an establishment to better 
acquaint the Americas—North and South 
—and a forum for the exchange of ideas, 
And I suppose, but the article doesn’t say, 
a place to get a loan. I am proud of you, 
Herk Morris, of Wichita. 

Hall Smith and Bill Rees announce the 
association of Wright Crummett with them 
for the general practice of law, with of- 
fices in the Columbian Building, Topeka. 

Ray McCombs died on December 6 at 
his home in Ness City. Ray had been ailing 
for a long time, and spent considerable 
time in the hospital. I am sorry, and ex- 
press my regret to Anna Belle, his wife, 
and brother, Harold. 

Doug Shay, Bill Farmer, and Tom Cun- 
ningham went down to the Beli seminar 
held at Tulsa early in January. Several 
others were there from Kansas, but to date 
I have not had firsthand reports. 

Phil Leon is with George Hasty up in 
the north end of Wichita. I haven’t met 
Phil, but will the first time I go north, 
George looks like he would last for another 
decade or so. He keeps going. 

Claire Robb was operated on January 23 
in Topeka at Stormont hospital for some 
sort of a stomach disorder. I haven’t heard 
the results as this is written. He will be 
out about February 10. 

Bob Lytle is with Bob Bennett in Prairie 
Village. Don Giffin is going over to the 
Missouri side to associate with Spencer, 
Fane, Britt, and Brown, with offices in the 
Light and Power Building in Kansas City, 
Missouri. 

Dick Rossman has moved up to a cor- 
poration job. He left Casey Jones of Olathe 
and is with Jess Childers and Standard Oil 
of Indiana in Kansas City, Missouri. 

Earl O'Connor, district judge of Johnson 
county, lost his father on January 27. I am 
sorry, Earl. 

Harry Tompkins of Council Grove had 
an accident with his car—it skidded on a 
slippery road, spun around, and slid into 
the ditch, wrecked the car, and banged 
Harry up some, but not bad enough to 
keep him from the office. I am glad you 
were not hurt, Harry. 

John McCullough was a Topeka visitor 
over the Kansas Day festivities. Seems John 
gets around about twice a year—once Kan- 
sas Day, and once during the bar meeting. 




















By the way, I notice he is general solicitor 
of the Frisco Railroad, officing in St. Louis. 
Mike Casey of Topeka went to Phoenix 
for a winter holiday, suffered a heart at- 
tack while there, and, as this is written, is 
still hospitalized. Duke Meyers is still hav- 
ing an ugly time with the same condition. 

Roy W. Riegle of Emporia has been 
upped considerably with Douglas Aircraft. 
He left Tulsa, and now is up close to man- 
agement at the El Segundo division of 
Douglas—a promotion on which he should 
be congratulated. 

The Wyandotte county bar has organ- 
ized a legal aid society, with Stan Lind as 
president and Dolly Anderson as secretary. 
This, I understand, is sponsored by the bar 
for referral service. 

Fred Cross has left Jim Cashin and cast 
his lot with the Cohen-Schnider organiza- 
tion, with offices in the Huron Building. 

The Wyandotte county bar had a social 
hour after a talk and display of visual evi- 
dence, put on by the bar. Or maybe I 
should say, some pointers were given the 
bar on how to try a damage suit. After the 
seminar, Mrs. Hardy took charge, and a 
very delightful hour was spent in visiting 
around. Mrs. Hardy and her assistants 
really poured the tea. 

Ed Bennett of Newton came to town the 
day of the big snow. He got caught here, 
left the car, and went home by train. I 
assume he came back to get the car after 
the storm. 

Bob Duncan and Buck O’Keefe of Atchi- 
son locked horns in the general election, 
for the office of county attorney. In the 
final count Buck won by two votes. Bob 
contested on the grounds that Buck had 
the students from his old alma mater voting 
for him, who were not eligible. The out- 
come was that Bob won by twelve votes. 

Bob Beuhler, formerly of Atchison, now 
with Bill Avery back in Washington, was 
home for Kansas Day. Bob told me he had 
made many contacts back east, and was 
more than pleased with the work. It was 
good to see him. He looked just like he 
had been born to it. 

John Murray of Leavenworth, from the 
picture in the Wichita Eagle, looked like 
Mr. Mason himself in his dedicatory cos- 
tume dedicating the new Masonic temple 
in Wichita. 
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The county attorneys had their: meeting 
in Topeka January 28, the day before Kan- 
sas Day. About sixty were in attendance. 
It was a good meeting, a good lunch, and 
a social hour followed the meetings. We 
had a 100% woman attendance—the two 
ladies, Maxine Wood and Marian Burns, 
were both there. 

Langdon Morgan from southwest Kansas 
attended the county attorneys’ meeting for 
a while, then attended to other business 
he had in Topeka. 

I think it was the smallest attendance at 
the pre-Kansas Day meeting I have ever 
seen—only a few in the hotels, and no one 
beyond the usual in the statehouse. 

Howard Jones, Dean of Washburn Law 
School, said all but two of the forty-some 
graduates had places to get into pending 
the passing of the examinations. Looks like 
young lawyers are in demand again. 

Allan Garfinkle is with Homer Davis of 
Leavenworth. Homer has moved his office 
to a new ground floor location, with planter 
boxes, flowers, trees, and new furniture 
throughout—pretty ritzy looking outfit, as 
long as he keeps the flowers and trees 
watered. 

Kenneth Metzger is one of Leaven- 
worth’s newer men, having an office in the 
Professional Building. He seems to be get- 
ting started, and doing pretty well. 

Cal Boone is home, having a bout with 
old man “Flu.” He has been in a week, so 
Tom told me. 

Lucien Rutherford is in the hospital at 
Leavenworth with a stroke. He is holding 
his own as this is written, but seems to be 
paralyzed on one side. 

Jim Lowry is in the hospital at Atchison 
with a stroke, and some paralysis has set in. 
Jim was U. S. marshal for some time out of 
Topeka. He is the father of Gordon at 
Valley Falls, and Jim, Jr. at Atchison, of 
the firm of Ball, Lowry, and Stillings. 

Bill Ryan, Jr., is now one of the law 
clerks for the supreme court. He took over 
after Dean Scott resigned. He is a worthy 
son of an illustrious sire—a statesman and 
lawyer from Norton. 

H. D. Cotton, 901 Ninth Avenue South, 
Moorhead, Minnesota, who graduated from 
K. U. in 1954, has his army hitch finished, 
has a wife and one child, writes me, and I 
quote: “Do you know of any lawyer in a 
town 4,000 to 15,000 looking for an as- 
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sociate, or desires to share office space.” 
Anyone interested get in touch with him. 

Jerry Houghland, graduating from 
Washburn as of now, wants a place to 
practice. He is not too particular about the 
location of the place, but does prefer east- 
ern Kansas. Get him in care of Washburn 
Law School, anyone interested. 

Champ Graham of Emporia got himself 
talked about in the home town paper. He 
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was elected the man of the year for Lyon 
county, and was appointed to the job Claude 
Moore held in Topeka—that of chairman 
of the securities commission—as well. This 
was a nice mention and promotion for 
Champ. 

Dale Spiegel has just been appointed 
city attorney of Emporia. This, added to 
Dale's many other jobs and interests, keeps 
him busy most of the day. 
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